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Questions Presented 


The questions presented by this appeal are: 

1. Whether the United States District Court can be de¬ 
prived of jurisdiction of a qui tarn action (under Title 
31, Sections 231 and 232 U. S. C. A. 12 Stat. 696, 698, 
57 Stat 608), to recover forfeitures and damages for false 
claims against the United States where the United States 
has declined to enter the action, but on the motion of the 
Defendant only and founded upon Defendant’s allegation 
that the action is based upon facts which were known to 
the United States at the time the action was brought 

2. Whether a showing made by the Defendant on its mo¬ 
tion to dismiss a qui tam action for failure of jurisdiction 
is sufficient to establish that the action was based upon 
facts that were within the knowledge of the United States 
at the time the action was brought, the showing being 
based upon a copy of the partial written disclosure of the 
Relator to the Attorney General, which said copy came 
into the possession of the Defendant without the authority 
of the Attorney General and the United States itself being 
silent as to what actually was known to it of the facts dis¬ 
closed by the Relator. 

3. Whether the Public Utilities Commission of the Dis¬ 
trict of Columbia has the power under Title 43 of the Code 
of Laws of the District of Columbia or otherwise to au¬ 
thorize an increase of electric rates retro-actively. 

4. Whether a rate order of the Public Utilities Commis¬ 
sion of the District of Columbia which authorized an in¬ 
crease in rates for electric service “to be furnished” may 
be applied to electric service furnished before the date 
of the order. 

(i) 



II 


5. Whether a rate order of the Public Utilities Commis¬ 
sion of the District of Columbia "which authorized an in¬ 
crease of electric rates and which was by its terms “effec¬ 
tive on all meter readings on and after July 21, 1948” can 
be applied to a cycle of meter readings which includes one 
reading after and one before that date, or only to a cycle in 
which both readings were made after the prescribed date. 

6. Whether a complaint in a qui tarn, action for the re¬ 
covery of forfeitures and damages for false claims against 
the United States fails to state a claim upon which relief 
can be granted, in which it is alleged that a utility company 
with guilty knowledge and intent to defraud filed false 
claims against and collected funds from the United States 
for electric service at higher rates than the rates prevailing 
when the service was rendered by unlawfully applying an 
approved rate increase to electric service rendered at lesser 
rates and at a time before the rate increase was effective. 
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APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

United States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA 


No. 11,639 

UNITED STATES OP AMERICA, on the Relation op 
EDWARD A. LESLIE, Appellants, 

vs. 

POTOMAC ELECTRIC POWER COMPANY, AppeUee 

Jurisdictional Statement 

The jurisdiction of the Court is invoked under Section 
1291, Title 28 U. S. Code 62 Stat. 929 which provides for 
an appeal from a final decision of the United States District 
Court for the District of Columbia, this being an appeal 
from an order dismissing the complaint (J. App. 100 R. 
239). 

Statement of the Case 

In a proceeding begun on May 13, 1948 to which the 
United States through the Procurement Division of the 
Treasury became a formal party the Public Utilities Com¬ 
mission of the District of Columbia passed an order on 
July 19, 1948 (J. App. 77 R. 145) approving an increase in 
the rates of the Potomac Electric Power Company and 
applicable to the service of that Company to the various 
facilities of the United States situated in the District of 
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Columbia. By its terms the order related to electric service 
to be furnished thereafter and was effective on all meter 
readings on and after July 21, 1948. Under the law the 
Procurement of the Treasury had responsibility to procure 
electric service for most of the facilities of the government 
within the executive department and the Public Buildings 
Administration of the Federal Works Agency had respon¬ 
sibility to audit and pay the claims for services rendered. 
This was the first rate increase which the Company had 
received since the creation of the Public Utilities Commis¬ 
sion by the Act approved March 4, 1913. (Code of Laws 
D. C. Title 43, 37 Stat. 974 App.) From that date to 
December 24, 1924 the rates which prevailed on the date 
of the Act were continued. Under a consent decree of the 
then Supreme Court for the District of Columbia, electric 
rates in the District were controlled by a sliding scale of 
rates which was designed to compensate the company and 
to protect the consumer. In brief it provided rates of 
return and depreciation and a rate base; for an annual 
examination of earnings; for increase if the earnings fell 
short; for a reduction if the earnings exceeded the estab¬ 
lished rates by new rates for the succeeding year reduced 
by one half the excess earnings, the company retaining all 
of the earnings including the excess. In the years 1925 
to 1944 there were a succession of, rate reductions in each 
year but one. In this period the earnings of the company 
out-ran the reductions. Although the company paid in 
these years an average of 14 per cent on its common stock 
which amounted to an annual average of 30 per cent on the 
proceeds of the stock invested in plant the surplus of the 
company increased from eight to thirty-five million dollars 
in a plant investment of eighty millions, of which the 
balance above the surplus was derived from five and a half 
million in stock, nine million in preferred stock and forty 
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million in bonds. All of its common and voting stock was 
held by a local holding company. The stock of the latter 
company was held as to 85 per cent by a foreign company 
which had acquired and held it in violation of law (43-502 
D. C. Code 37 Stat. 974). In 1944 there occurred the last 
of the series of examinations of earnings under the slid¬ 
ing scale formula. In that proceeding the United States 
as a consumer challenged the right of the company to re¬ 
ceive and the power of the commission to approve a return 
on so much of its plant investment as was derived from its 
surplus which was so derived from excessive earnings after 
excessive dividends, for the reason that the funds were not 
supplied by the stockholders but by the consumers includ¬ 
ing the United States. The United States also in that 
proceeding offered to prove that the sliding scale formula 
itself and the sale of the stock of the company to a foreign 
holding company was unlawful and fraudulent and that 
the members of the commission and their predecessors in 
office had participated in a conspiracy to violate the law 
which created upon the authority of which it regulated the 
utilities, including rates, in the District of Columbia. In 
the 1944 proceeding the commission rejected the proof of 
fraud and conspiracy, reduced the rates of the company 
and amended the sliding scale of rate regulation. Its order 
was challenged by the company upon the ground that the 
reduction was not warranted and that the sliding scale 
having been adopted in 1924 with its consent could not be 
amended against its will. The United States also chal¬ 
lenged the order upon the grounds that the reduction was 
not sufficient, the resultant rates were excessive and that 
the sliding scale formula was unlawful and fraudulent. 
This court in 1946 by a divided decision recognized and 
restated the fact of excessive rates, dividends and surplus 
and dismissed the appeal of the company upon the ground 
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that it could not complain if its earnings were adequate. 
At the same time and with the same recognition of the facts 
this court by a divided decision also dismissed the appeal 
of the United States upon the grounds that the errors com¬ 
plained of were errors of judgment hv the commission 
which did not rise to the level of error of law and that 
the offer of proof of fraud and conspiracy was properly 
rejected in that it was collateral only to the issues in the 
proceeding. (PEPCo. vs. P. U. C. 81 D. C. App. 225, U. S. 
vs. P. U. C. 81 D. C. App237) Petitions for certiorari as to 
both these decisions were denied by the U. S. Supreme 
Court. Upon the basis of these decisions the company 
sought with the approval of the commission and of the 
U. S. Securities and Exchange Commission permission of 
Congress to re-organize its capital structure including a 
waiver of the provision of the statute outlawing stock 
dividends. The Congress passed a special Act to this 
effect upon the assurance of the company and the two com¬ 
missioners that it was a necessity in order to effectuate an 
order of the Securities and Exchange Commission com¬ 
manding compliance by the company with the Act of Con¬ 
gress which required the liquidation of electric utility hold¬ 
ing companies. The first year after such financial re¬ 
organization the company on May 14, 1948 made its first 
application in 35 years for a formal increase in rates. It 
presented now a financial structure which included com¬ 
mon stock and surplus, most of which had been capitalized, 
and derived from five and a quarter millions from the stock¬ 
holders and thirty-five million from the consumers. The 
United States through the Procurement Division of the 
Treasury objected to any increase in rates. Nevertheless 
an increase of rates designed to yield additional annual 
revenues of $2,750,000 was granted by the order dated 
July 18, 1948 (J. App. 75 R. 145). As stated the order by 
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its terms applied to service to be furnished thereafter and 
was effective on all meter readings on and after July 21, 
1948. The rate order was not challenged further and be¬ 
came effective. As the readings of the meters in the various 
facilities of the government in the District of Columbia 
were thereafter completed the company applied the new 
and increased rates to such readings and to the readings 
of the same meters at a prior date, computed the charges 
and filed with the Public Buildings Administration service 
claims for electric service consisting of the current con¬ 
sumed between the prior reading and the subsequent read¬ 
ing and demanded payment. The claims on their face made 
no reference to the date of the effectiveness of the new rate 
order but represented on the oath of the company that the 
new rates were effective on the current thus shown to have 
been consumed. The officials of the government to whom 
the claims were presented had, so far as the record shows, 
no actual knowledge of the rate order except a reference on. 
the claims to rates which differed in symbol characters from 
those on the preceding claims for current supplied to the 
same facilities. So far as the record shows these officials 
had no actual knowledge of the date on which the new rates 
were effective as to each such facility. The only knowledge 
they had of this effective date was the sworn representation 
of the company, which was false. 

On July 19, 1950 Edward A. Leslie commenced an action 
against the company under the authority of Sections 231 
and 232 of Title 31 U. S. C. A. 12 Stat. 696, 698, 57 Stat. 608, 
for the recovery of forfeitures and damages consequent on 
the filing of these false claims. In compliance with the 
amendment of the statute approved December 23, 1943 
Leslie forwarded to the U. S. (Title 31 Sec. 232 U. S. C. A. 
57 Stat. 608). Attorney for the District of Columbia and 
to the Attorney General of the United States copies of his 
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complaint which, was served on the company on July 20, 
1948. On the same date and also on July 27, 1948 Leslie 
made written disclosure to the Attorney General of the 
facts upon which his complaint and the case were based, 
as is required by the same statute to be done. Pursuant to 
his inquiry, preliminary to a determination on intervention 
in the action, the Attorney General forwarded to the Public 
Utilities Commission of the District of Columbia, an estab¬ 
lishment of the United States, a copy of the complaint and 
a copy of Leslie’s written disclosure to him dated July 20, 
1950 but not that dated July 27, 1950, and requested of 
the commission a statement of the facts and of its views. 
The commission communicated the disclosure of July 20th 
to the company and after conference with it wrote the 
Attorney General that the rate order had been applied by 
the company as the commission had intended when it passed 
it; that the commission could approve rates retroactively, 
or “at any time”; that the order and its application was 
not retroactive; that the Procurement Division of the 
Treasury had been a party to the proceeding out of which 
the rate order grew; that Leslie had previously talked to 
it and had been advised that the company was within its 
rights and could not have lawfully acted otherwise; and 
that the suit had no merit, citing authorities communicated 
to it by the company. (J. App. 85-88 R 145-209.) The United 
States declined to intervene. The case proceeded to pre¬ 
trial proceedings on June 25 and 28, 1952. (J. App. 69 R. 
64-138) At such proceedings the company produced copies 
of correspondence between the commission and the Attorney 
General including a copy of Leslie’s written disclosure of 
July 20, 1950. The issues were framed by the court. There¬ 
after on July 10, 1952 the company presented a Motion to 
Dismiss and for Summary Judgment and supported it with 
copies of the stated correspondence including the disclosure 
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of July 20 as well as affidavits from the Chairman and 
Secretary of the Commission in which the latter made the 
additional statement that he knew of no law to prevent 
the commission from making a retroactive rate order. (J. 
App. 71-90 R. 142-209). To this the Relator replied with 
a showing that he had made two written disclosures to the 
Attorney General of the facts on which the suit was based, 
one on July 20 and the other on July 27, 1950; that the 
illegal application of the rate order was made by the com¬ 
pany 'with guilty knowledge and by design to defraud of 
which he had proof which had been disclosed in writing to 
the Attorney General; that Subsequent to the pre-trial pro¬ 
ceedings that official had stated that neither he nor any 
official of the United States on his authority had com¬ 
municated Leslie’s written disclosure to him dated July 20, 
1950 to the defendant and that the position of the United 
States in the litigation was neutral, with the approval of 
the Attorney General that counsel publish his correspond¬ 
ence to this effect for the information of the court. (J. 
App. 90-100 R. 230, 235, 237, 257, 258.) The District court, 
notwithstanding, ordered the dismissal of the complaint 
for lack of jurisdiction and for failure to state a case upon 
which relief can be granted. The Motion for Summary 
Judgment was not considered. (J. App. 101 R. 239.) From 
that order this appeal was made. 

Statement of Points 

1. Motion to dismiss for lack of jurisdiction because facts 
were already known to the United States may be made only 
by the Attorney General after intervention. 

2. Showing made by defendant on motion to dismiss for 
lack of jurisdiction is not sufficient. 

3. The Public Utilities Commission of the District of 
Columbia has no power to make a retro-active rate. 
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4. A rate order for electric service “to be furnished” 
may not be applied to electric service already furnished. 

5. A rate order which is effective on all meter readings on 
and after a date certain may not be applied to electric 
current measured by a meter reading before that date and 
a reading of the same meter on or after that date. 

6. A complaint to recover forfeitures and damages from 
an electric utility which alleges that the utility with guilty 
knowledge filed and collected on false claims against the 
United States by means of pre-dating the application of an 
order approving an increase in rates so as to claim and 
collect more than was due it with intent to defraud and 
to unjustly enrich itself states a claim upon which relief 
can be granted. 

Summary of the Argument 

1. The statute upon which the case is founded provides 
for jurisdiction in the U. S. District Court and for notice 
and disclosure to the Attornev General who mav, in his 
discretion, intervene. Upon intervention the Attorney Gen¬ 
eral may make representation by motion to the court that 
the facts and evidence disclosed to him were known to the 
United States at the time the action was brought. Declin¬ 
ing or failing to intervene and to move for such dismissal 
or in prosecution of the action after intervention by the 
Attorney General, the action may be continued and pros¬ 
ecuted by the person who brought it and the jurisdiction 
of the court to hear and determine the issues may not be 
otherwise disturbed. The relator’s written disclosure to 
the Attorney General of the facts upon which his action 
is based is for the information of the Attorney General 
only and for his convenience in the exercise of his discre¬ 
tion and is not of itself pre-requisite to the jurisdiction of 
the court of a case stated in the complaint. The defend- 


ant who is alleged in a complaint to have filed false claims 
against the United States may not make a motion to dis¬ 
miss the complaint for lack of jurisdiction, which motion 
is based on a copy of such written disclosure to the Attorney 
General, which copy may have come into his possession by 
the accident, design or collusion of another federal official 
to whom the Attorney General has communicated it in 
connection with a proper inquiry for information on the 
case stated in the complaint. This is so because of the 
wording of the statute, the intent of Congress in enacting 
it as shown by the words and by the formal reports and 
debates in the Congress in the process of its enactment. 
This is true also because it cannot lie within the mind or 
mouth of such a defendant to know or say with certainty 
what facts were within the knowledge of the United States 
or of any officer or agent thereof at the time the suit was 
brought, the Attorney General and all officers and agents 
of the United States themselves being silent. 2. The exhibit 
by the defendant of a portion only of the written disclosure 
to the Attorney General made by the person who brought 
such an action accompanied by ex parte statements of 
other federal officials and of its own offices which are con¬ 
trary to the undisputed facts in the record can form no 
proper basis for a definitive determination on the entire 
written disclosure by the relator, or of the facts which were 
within the knowledge of the United States at the time the 
action was commenced with respect to the matters com¬ 
plained of therein. 3. The Public Utilities Commission of 
the District of Columbia has no power to make an order 
approving the imposition of a rate for electricity retro¬ 
active to the date prayed for in the petition of the Utility 
Company seeking the rate, or retro-active of the date of the 
order itself. 4. An order of that commission approving a 
rate for electric service to be thereafter furnished may not 
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lawfully be applied to such service already furnished. 5. 
Such order which is effective on all readings of electric 
meters on and after July 21, 194S may not lawfully be ap¬ 
plied to electric energy measured by a reading of a meter 
after that date and also before that date. 6. A complaint 
brought in the name of the United States by a person for 
its benefit as well as for the benefit of himself against an 
electric utility company which alleges that the company with 
guilty knowledge and with intent and design to enrich itself 
to the damage of the United States, filed false claims against 
the United States in that in claims which it did in fact file 
it applied an order of an authorized official commission 
which approved an increase in rates for service to be 
thereafter furnished and which was effective on all meter 
readings on and after a date stated in said order, to 
electric service supplied by it and on electric meter read¬ 
ings prior to that date, and thereby collected funds to 
which it was not lawfully entitled, but by fraud, contains 
a statement of a claim for forfeitures and damages upon 
which relief can be granted. The truth or not of the allega¬ 
tions in such a complaint and in the answer, both within the 
record of this case, and the resolution of the issues thereby 
made, can be determined only by the trial of the case accord¬ 
ing to law, and is not lawfully dealt with by an order dis¬ 
missing the complaint. The order dismissing the complaint 
for lack of jurisdiction and for failure to state facts upon 
which relief can be granted should be reversed and the case 
remanded to the U. S. District Court for further proceed¬ 
ings according to law. 


Statutes and Regulations Involved 

The Statutes involved in the appeal are printed in the 
Appendix (App. 

2 1 /- 


11 


Argument 

1. A MOTION TO DISMISS FOR FAILURE OF JURISDICTION 
MAY BE MADE ONLY BY THE ATTORNEY GENERAL 

The statutory requirement for written disclosure by the, 
relator in a qui tam action is not a pre-requisite to juris¬ 
diction. For the last 90 years in a time-honored statute 
the United States has authorized a person not otherwise 
interested to sue in the name of the United States and for 
its benefit, as well as for the benefit of himself for the 
recovery of forfeiture and damages from a person who 
files false claims against the United States. This was the 
Act of March 2, 1863 and is now Section 231, Title 31 
U. S. C. A. 12 Stat 696, 698. The United States Supreme 
Court in 1943 said of this statute: 

“We think the chief purposes of the statutes here 
was to provide for restitution to the Government of 
money taken from it by fraud and that the device of 
double damages plus a specific sum was chosen to make 
sure that the Government would be made completely 
whole.” 

The same Court also said: 

“Qui tarn suits have been frequently permitted by 
legislative action and have not been without defense 
in the courts.” 

Also that Court quoted from the opinion in Marvin v. 
Trout , 199 U. S. 212 @ 225: 

. “Statutes providing for actions by a common in¬ 
former, who himself has no interest whatever in the 
controversy other than that given by the statute, have 
been in existence for hundreds of years in England 
and in this country ever since the foundation of our 
Government.” 

These expressions from the Court are quoted from the 
case of Marcus v. Hesse, 317 U. S. 537 (1943). In that 
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ease also the Court referred to the laws promulgated by 
the Greek law-giver Solon. The Greek historian Plutarch 
says of Solon in this respect: 

“Thus the law—giver wisely accustomed the citizens 
as members of one body to feel and resent one another’s 
injuries and we are told of a saying of his agreeable 
to this law: being asked ‘What city was best modeled?’ 
he replied: ‘That where those who are not injured are 
no less ready to prosecute and punish offenders than 
those who are.’ ” 

Plutarch’s Lives. Solon. 

Stereotyped Edition, page 98, 

Cincinnati, 1850. 

In the Marciis case the relator’s recovery in the District 
Court w’hich had been reversed by the Circuit Court of 
Appeals, was restored by the mandate of the Supreme 
Court. Under the law as then written, the relator was 
entitled to recover, if he proved the fraud, regardless of 
whether the facts were theretofore known to the United 
States or to any officer or agent thereof. Indeed in that 
case they were well known because they were the same 
facts upon which the defendants had been convicted in the 
United States District Court for a conspiracy to defraud 
the United States. 

In 1943 the statute was amended by an Act approved 
December 23, 1943, Title 31—Sections 231, 232 U. S. C. A., 
57 Stat. 608. In brief, the amendments provided for notice 
to the United States Attorney and to the Attorney General 
of the suit; and for disclosure to the Attorney General of the 
evidence on which the suit is based; for intervention bv the 
Attorney General and for prosecution of the suit by him; 
failing such intervention and prosecution by him, and then 
for prosecution by the person who brought it; for awards by 
the court to the person who brought the suit, for liability 
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of the person who brought it for the costs of a suit, and 
further provides: 

“The court shall have no jurisdiction to proceed 
with any such suit brought under Clause (B) [the 
clause which permits a suit by a non-interested person] 
or pending suit brought under this section whenever it 
shall be made to appear that such suit was based upon 
evidence or information in the possession of the United 
States, or any agency, officer or employee thereof at the 
time such suit was brought (emphasis supplied). 

The complete text of the remainder of the statute, includ¬ 
ed in the above summary and quotations is printed in the 
Appendix, pages 34-37. 

It is submitted with confidence that in amending the 
statute, the Congress had and expressed several distinct 
intentions: 1st, that authority for informers’ suits was 
preserved; 2nd, that the several District Courts of the 
United States, including that for the District of Columbia 
should have full power and jurisdiction to hear, try and 
determine such suit; 3rd, that except as hereinafter pro¬ 
vided, such suit may be brought and carried on by any per¬ 
son as well for himself as for the United States; 4th, that 
whenever any such person should bring such a suit he 
should give notice to the United States Attorney and to 
the Attorney General; 5th, that such person should also 
forward with a copy of his bill “a disclosure in writing of 
substantially all evidence and information in his posses¬ 
sion material to the effective prosecution of such suit; 6th, 
that the United States might intervene within 60 days; 
7th, that if the United States should fail or decline to in¬ 
tervene within such period “such person may carry on said 
suit”; 8th, if the United States shall so intervene, it should 
carry on the suit to the exclusion of the person who brought 
it; 9th, that having intervened, if the United States failed 
to carry on the suit with due diligence within a period of 
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six months, etc. such suit may be carried on by the person 
who brought it; 10th, the court shall have no jurisdiction 
“to proceed with any such suit brought” by a disinterested 
person “whenever it shall be made to appear that such suit 
was based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought”; 11th, that the 
court may award the person who brought the suit out of 
any funds recovered one-tenth of the proceeds if the United 
States intervened and prosecuted and up to one-fourth of 
the proceeds if the United States failed to intervene or to 
prosecute the suit; 12th, that a suit once brought by a dis¬ 
interested person may not be dismissed or settled without 
the consent of the court and the District Attorney; and 
last, that on the failure of a suit brought by a disinterested 
person that person shall be liable for costs incurred by 
himself and shall have no claim therefor on the United 
States. 

The quoted opinion of the United States Supreme Court 
in Marcus vs. Hess supra and this analysis of the wording 
of statute provide a legal status for the informer or the 
relator in such suits which may not be lightly treated or 
dismissed. The words of the present statute clearly pro¬ 
vide initially for the independent jurisdiction of the Dis¬ 
trict Court regardless of how or by whom it may be pre¬ 
sented to the court and evidence an intention of the Con¬ 
gress that frauds practiced against the United States 
should not go undiscovered, be disregarded, be unpunished, 
or result in damage to the United States. It is true that the 
amendment of 1943 is intended to guard against the abuse 
of this time-honored remedy and places a duty upon the 
Attorney General to inquire into any suits so brought by 
a disinterested person for the double purpose, to be sure, of 
protecting the treasury of the United States and of protect¬ 
ing anyone accused of defrauding it by an unfounded accu- 




15 

sation. The amendment also evidences an intention to 
deny an award to any volunteer who does not in fact dis¬ 
cover new evidence and takes care that there shall not be a 
premature disclosure of evidence and information already 
in the possession of the Government and to the detriment 
of the public interest. These are the essential purposes 
of the amendments. Indeed, so strong is the purpose to 
deny to a disinterested person who make no contribution 
or brings no information to the administration of justice 
that the statute provides that the jurisdiction of the court 
shall cease whenever that shall be made to appear, and in 
that regard the statute lodges discretionary judgment in 
the Attorney General; makes double provision that he 
shall have notice and lays upon him an official duty to inter¬ 
vene and to make it appear to the court, whenever that be 
a fact, that the information disclosed to him by the disin¬ 
terested person who brought the suit was already in the 
possession of the officials of the United States. The Attor¬ 
ney General is the chief law officer of the United States 
and therefore is the appropriate official to whom this notice 
should be given and on whom this discretion and upon whom 
this public duty should be laid. He is best in a position 
to know, first wffiat information was in his own possession, 
and to appropriately inquire of all other officers and agents 
of the United States as to what information they in fact had 
about the evidence and facts disclosed in writing to him by 
the disinterested person who brought such a suit Not only 
is it clear from the reading of the statute that there were 
the purposes of the Congress, but these purposes are also 
made clear by the Reports and debates in the House and 
Senate when those bodies were in the process of enacting 
the amendment. See the record of the debates, Congres¬ 
sional Record, 78th Congress, 1st Session, pages 7347, 7424, 
7437, 7570-80, 7585, 7596-7600, 7617, 10,844-49, 10,696-741. 
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In reporting the amendment to the Senate, the Chairman 
of the Judiciary Committee, Mr. Van Nuys, said: 

“The Department’s (Department of Justice) prin¬ 
cipal desire for the enactment of this bill is that the 
United States be protected against being compelled to 
disclose its facts involved in any criminal prosecution 
it mav have undertaken or is about to undertake. Their 
experience has shown that upon filing of such civil 
suits, steps are soon taken to compel discovery, by 
taking deposition and otherwise, in civil suits, to ascer¬ 
tain the facts upon which the Government is proceed¬ 
ing. All such matters tend to embarrass the Govern¬ 
ment in its conduct of criminal prosecutions and to 
assist the defendants in such prosecutions in obtaining 
what they otherwise would not be entitled to obtain 
and could not secure.” 

Report No. 291, U. S. Senate 

78th Congress, 1st Session 

The full text is printed in the Appendix, page 43. 

To the same effect also is the statement of Mr. Sumners, 
the Chairman of the Judiciary Committee of the House who 
filed a conference report on the disagreeing votes of the 
House and the Senate on the amendment. 

“Provisions of the Senate Amendments 

“Also, under amendment No. 1 (of the Senate) it 
'would have been necessary prior to commencement of 
such suit that * * * such person had made full dis¬ 
closure in writing to the Attorney General of the 
grounds thereof, • * • 

“Provisions of the Conference Agreement 

“The United States is afforded 60 days time after 
completion of service above mentioned within which to 
enter appearance in this suit. If it declines in writing 
to the court or fails within such period to enter such 
suit, said person may carry on the suit. * * * Should 
the United States fail to carry on the suit with due dili- 
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gence, within six months of the date of its appearance 
or within such additional time allowed by the court, 
such suit could be carried on by the person bringing 
the same * * * Jurisdiction is denied to the court to 
proceed with any suit brought under Class (B) 
• * • whenever it shall be made to appear that such 
suit was based upon evidence or information in the 
possession of the United States, or any agency, officer 
or employee thereof, at the time such suit was 
brought.’’ 

Report No. 933, House of Representatives 

78th Congress, 1st Session. 

The full text of the report is printed in the Appendix, 
page 46. 

None of these provisions of the Congress are designed to 
bring comfort to anyone who has filed false claims against 
the United States. The provisions here made for depriving 
the District Court of jurisdiction to try and determine the 
suit w’ere certainly not for the purpose of providing a haven 
for those who deal fraudulently with the United States. 
Certainly Congress had no intention, as expressed in the 
words of the statute which it enacted, nor in the debates 
while the statute was under consideration, nor of the Re¬ 
ports of its Committees on the pending legislation to pro¬ 
vide a means by which a guilty person who had attempted 
to defraud the United States or who had succeeded in doing 
so, an escape from the consequence of his offense, nor to 
permit him to retain the fruit of his fraud and go quits of 
justice by motion to dismiss, an otherwise sound complaint 
against him. The provision for depriving the court of 
jurisdiction to proceed with the action is not operative at 
all unless and indeed it be based upon facts which show 
fraud, because otherwise the complaint may be dismissed 
for failure of allegation or failure of proof. So that a 
motion made under the provisions of the language above 
quoted in this respect pre-supposes that the information 
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and facts disclosed by the disinterested person to the Attor¬ 
ney General do show fraud. Otherwise there would be no 
point in modifying them with the clause “in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought.” For if there 
be no facts of fraud, it follows that no facts concerning 
fraud can be in the possession of the Government. It 
cannot be supposed that the defendant knows vrhat facts 
were in the possession of the United States at the time the 
suit was brought. Indeed if all the facts were within the 
possession of the officer upon whom he practiced the fraud, 
the fraud would not have been possible except by the collu¬ 
sion of that officer. It cannot be supposed that the statute 
means that the suit should be dismissed if it appears that 
the fraud was practiced by the defendant with the collusion 
of an officer of the United States or in conspiracy with him. 
And without such conspiracy either at the time the fraud 
was practiced or at the time the suit was commenced, the 
defendant cannot of course know what facts in respect of 
his fraud were within the possession of the United States. 

The statute can have no other meaning in this respect 
than that it affords a full opportunity to the Attorney 
General to be informed, and to enable him to take appro¬ 
priate steps to protect the interests of the United States. 
And if the Attorney General, being fully informed, does 
not intervene or take any action but remains neutral and 
silent, it cannot therefrom be concluded that the informa¬ 
tion disclosed to him was already known to the Government. 
Nor can it be supposed that having been informed of it by 
the relator and he took no action that he is indifferent to 
the fraud. For if he were assured that the relator is 
willing and able to present the case to the court with the 
assistance of his counsel, the Attorney General may well, 
as he has apparently done in this case, conclude to let the 
statute and the case take its course. For he knows that if 





19 


the suit fail, the United States is not harmed or put to 
any expense, and if it succeed, the United States is made 
whole, and will receive one-half of any forfeiture which 
may be recovered. 

But to permit the defendant to make such a motion upon 
his interpretation of a partial copy of the written dis¬ 
closures made to the Attorney General by the relator in 
the suit, which copy came into his possession by the un¬ 
authorized action of an official of the United States, who, 
by affidavit now comes to his defense, is to admit the fact 
of fraud and of the filing of false claims and to assert 
that any defendant who does so may in spite of the statute 
go unscathed of justice. For in that case if he can prove 
that he advised the agents of the United States that he was 
going to defraud them, before he did so or, having done it, 
advised the agents of the United States that he had de¬ 
frauded the Government he could retain the fruits of his 
fraud if the Attorney General could be induced not to 
intervene and the official upon whose order he relied could 
be induced to agree with his fraud. It cannot be supposed 
that such an absurd interpretation can soundly be put upon 
the statute or such an intention be imputed to the Congress 
in the enactment of the amendment in question. 

That such a motion can only appropriately be made by 
the Attorney General finds support in the fact that in all 
the reported cases under the amendment so far, the motion 
to dismiss for lack of jurisdiction was made by the At¬ 
torney General after intervention. See the following" 
cases: 

Coaies vs. St. Louis Clay Products Company , 65 Fed. 

Supp. 645 

McLaughlin vs. Anaconda Chain and Cable Co. 62 Fed. 

Supp. 302 

Scherr v. Anaconda Wire & Cable Co. 57 Fed. Supp. 106 
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2. THE SHOWING BY THE DEFENDANT IS NOT SUFFICIENT 
TO END THE JURISDICTION OF THE COURT 

Taking the showing on the Motion to Dismiss for lack 
of jurisdiction at face value, it is not sufficient. It does 
not show that the facts and evidence disclosed to the 
Attorney General were known to the United States or any 
officer, agent or employee thereof. 

The fact that a rate proceeding had been held and a rate 
order had been passed were, of course, known to a repre¬ 
sentative of the Procurement Division of the Treasury De¬ 
partment. The record contains no proof that any of the 
officers of the Government had actual knowledge of the 
misapplication of the order. To be sure the Government 
was hound by the order. 

But it is not the order that is here complained of. It is 
the application of the order that is the gravamen of the 
offense. The then Public Buildings Administration of 
the then Federal Works Agency was responsible for the 
receipt, audit and payment of claims for electric service, 
as to most of the Executive departments. (Reorganization 
Plan No. 1, approved July 1, 1939, Title 5, Section 133 
U. S. C. A. 53 Stat. Part 2,1423). Certain of the Independ¬ 
ent establishments discharged this duty for themselves, as 
did the Congress and the government of the District of Co¬ 
lumbia and the Courts. There cannot lawfully be imputed 
to these establishments or to the officials in them any actual 
knowledge of the fact of the order or of its terms, when 
claims were presented to them. They could, indeed, have 
had actual knowledge that on the face of the claims pre¬ 
sented after July 1, 1948, new symbols appeared in descrip¬ 
tion of the rates. They could perhaps see that the amount of 
energy said to have been consumed was measured by two 
readings of the same meter, one of which was before and 
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one of which was on and after July 21, 1948. The record 
is silent as to what the claims did actually show on their 
face. But it may be safely assumed that the claims pre¬ 
sented in the period described in the complaint did not 
state in words, signs or symbols the information conveyed 
by the following: 

“The Potomac Electric Power has had a rate in¬ 
crease for electric service to be furnished. The order 
is dated July 18, 1948 and is effective on all meter 
readings on and after July 21, 1948. The claim here 
presented is at the increased rates and is for service 
rendered before the date on which the company peti¬ 
tioned for the increase to start, or is for service 
rendered before the date of the order, and in all cases 
is for current measured by the reading of a meter 
before July 21, 1948 and a reading of the same meter 
on or after that date. The increased rates do not 
apply to the current here recorded and the company 
knows that they do not. This will cost the Govern¬ 
ment more money than can lawfully be charged. But 
the company notwithstanding, presents the claim and 
though it is false, the company represents and swears 
that it is true and that the money is due, because the - 
company wants the money in its August, 1948 revenues. 
If you should question this claim, the officers of the 
company will tell you it is due. We believe also that 
the officers of the Public Utilities Commission will 
tell you the same thing. So check the addition, sub¬ 
traction, division and multiplication and pay it. The 
sum total of the excess in this and similar claims will 
amount to only $75,000 and the company needs $2,750,- 
000 more revenue per year as the Commission has just 
said. A copy of the order is attached for your full 
information. Consult your lawyer. After all, the 
excess in these claims is only a small part of what 
we need and you can afford to overlook it and the 
means we employ to get it, as our necessity is great. 
We thought at first we would just present these claims 
with the usual formality. Then they would have 
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dropped through the crevices of the channels of com¬ 
munication in the Government, which is extensive 
and cumbersome, and be paid in due course. The 
least said, we thought, the better. For it is notorious 
that with bureaucracy if the form be observed, the 
substance is of less account. But then we thought we 
really ought to tell you about it for you might rely 
on our representations as the law says you may. For 
we are a public service company and owe a duty to 
the public, including the Government. 

And that absurd statement is what the defendant asserts 
in its motion the officers of the Government, to whom the 
claims were presented, and who paid the bills, knew. That 
is what the defendant asserts that these officials and all 
officials who dealt with the claims, or what the Attorney 
General and the law officers of the Government, in fact, 
knew at the time this suit was brought. 

The very documents and records of which the relator 
informed the Attorney General in his written disclosure of 
July 20, 1948 contain proof of the material allegations of 
the complaint. Other records to which they make reference 
contain proof of the guilty knowledge of the defendant. 
Certain of these records have been agreed to be admitted 
in evidence in the pre-trial proceedings. They are evidence 
and information, the contents of which, when taken in 
connection with other facts, disclose the fraud and deceit 
complained of. It is not supposed or required that the 
words of the written disclosure shall contain the full and 
complete account which an examination in the trial of the 
case will make. Nor can a judgment of the probative value 
of them be made on the mere listing of them; or in this 
Appeal. 

Although not required to do so, the relator did inform 
the operating Vice President of the defendant company 
as to what the defendant had done in respect of certain 


of the facts stated in the complaint. He received a letter 
from one of the counsel of the defendant who, it is apparent, 
from the text (J. App. 83 R. 145) did not realize the signif¬ 
icance of what he said. He then informed the President 
of the defendant company. The relator could well have 
thought that the application of the rate increase was in¬ 
advertent and so might be excused. But he was told by 
all three officers that the action was not inadvertent, but 
by design. In his written disclosure a copy of which is 
before the Court albeit wrongfully, he informed the At¬ 
torney General of this letter and these statements. Further, 
he then informed that official of the existence of records and 
documents which show that the officers who did and did 
intend to wrongfully apply the rate increase in fraud of 
the Government and all other consumers of its service, 
knew that they were not justified in doing so. 

In its motion to dismiss for lack of jurisdiction the de¬ 
fendant in one part seems to admit the fraud and to say 
that the facts disclosed by the relator were known to the 
Government, or that all the facts were known to the officers 
upon whom the fraud was practiced. For it says that what 
it did was well known (J. App. 66 R. 50) And it pleads in 
its answer that this was so. And then it says that the 
Government had law officers who, if asked, could have fully 
advised its officers of the meaning of the rate order and 
the legal effect of its application by the defendant. This 
is as if to say to one who has been deceived by another’s 
statement or conduct, “if you had had your wits about you, 
you would not have been deceived.” It is as though a 
robber should say to his victim “had you been armed, I 
wouldn’t have robbed you” or a sneak thief to his victim 
“button your pocket if you would not have it picked.” 

Fraud practiced in broad daylight is still fraud. Deceit 
imposed with formality and at arm’s length is still deceit. 
A grave breach of honesty committed with a smile is no 



less dishonest. And with an artificial person as a corpora¬ 
tion, especially a powerful one which asserts a virtue though 
it have it not, and which may overawe a minor Goverment 
official wfith such representation, the same law of justice 
and honesty applies. And with such a person even as with 
a natural one it is true as the Prince of Denmark said of 
the Minister of the king “A man may smile and smile and 
still be a villain. ” 

The very copy of the relator’s disclosure dated July 20, 
1950 here presented, albeit improperly so, when fully ex¬ 
amined discloses the fraud complained of and discloses also 
that the evidence of it was not fully known but was withheld 
from the officers of the United States. For it discloses a 
subtle fraud, subtly practiced and a studied strategem slyly 
sprung. 

It is not essential that the relator have in his own posses¬ 
sion all the evidence to prove the fraud for which he sues. 
It is sufficient if he make written disclosure of material 
evidence, some of winch he may have, some he may point out 
and some he may disclose where it may be found. And it 
is of the nature of a false and fraudulent claim that it is 
a mixture of truth and of falsehood. For otherwise it 
would not deceive. By directing the mind of the victim 
to the true to the exclusion of the false, the confidence man 
lives by his wits. 

As to what is required of a written disclosure in such 
a suit see: 

Coates vs. St. Louis Products Company 65 Fed. Supp. 

645. 

3. THE PUBLIC UTILITIES COMMISSION OF THE DISTRICT 
OF COLUMBIA HAS NO POWER TO APPROVE A RETRO¬ 
ACTIVE RATE! 

The powers of the Commission to approve rates are de¬ 
fined in the Act approved March 4, 1913, 37 Stat. 974-992, 
D. C. Code Title 43, specifically at Sections 43-401, 408, 
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409, 410, 411, 414, 415, 416, 702, 902 and 911. (For text 
see Appendix pp. 37.) 

Under the pleadings in this Record, the justification of 
defendant’s conduct can only be found in this: that the 
claims were true and just. The defendant so pleads. It 
has foreclosed itself from confession and avoidance. It 
says it intended to do what it did because it was justified. 
It says it has always done so with orders similarly worded. 
It presents an ex parte statement of the Secretary and the 
then Chairman of the Commission that the Commission 
intended it to do what it did when it passed the order. It 
cites the section of the statute (Section 43-329 D. C. Code 37 
Stat. 981, ch. 150 § .8 par. 30,) and asserts that for the 
periods described in the complaint the rates approved in 
the order of July 18, 1948 were, the only lawful rates and 
that it would have been unlawful for it to have charged more 
or less. If this position of the defendant be sound, then 
the complaint fails as a matter of law. But this position 
begs the question on the law and belies the Record on the 
facts. The question it begs is, does the law authorize retro¬ 
active rates ? The answer the defendant seeks and gets is 
that it does. The true answer as well as the plain answer 
is that it does not. The answer is not open to question. 

Did the statute provide before the event that the Com¬ 
mission were empowered to go backwrards after utility serv¬ 
ice had been rendered at one rate and authorize an addi¬ 
tional charge by the utility or require a refund to the 
consumer, then any utility which operated and any consumer 
who employed its service under that law might be told that 
this law bound them because it was part of the contract. 
It might be inconvenient and vexatious to both, but it would 
bind them. 

Did the statute provide that immediately a utility peti¬ 
tioned for an increase or a consumer for a reduction and 
due notice of the proceedings was given, the Commission’s 
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order should date from the notice, that would of course be 
understandable. Some State statutes do so provide and 
have been upheld. 

Did the statute provide that the utility could inaugurate 
a rate increase or decrease which should be effective from 
its date unless subsequently disapproved by order of a 
public authority, in which case there should be adjustments 
to agree with the order that, too, would recognize the essen¬ 
tial rights of the parties. The statutes of a few States as 
in Connecticut so provides and it has been approved by the 
courts in that State. But a commission not so empowered 
which approved a rate retro-actively would clearly over¬ 
step the bounds of the statute which created it. A State 
statute or an Act of Congress which sought to reach back¬ 
wards after the event and impose a utility rate on a utility 
or on a consumer would clearly run counter to the 10th 
Section of the first Article of the Constitution, which pro¬ 
tects the obligation of contracts, and of the Fifth Amend¬ 
ment of the Constitution guaranteeing due process of law. 
To say as the then Chairman of the Public Utilities Com¬ 
mission of the District of Columbia and its Secretary have 
said in their affidavits presented by the defendant (J. App. 
pp. 72, 88-89. R. 144, 208-9) and as the defendant has 
said in its Answer (J. App. 62 R. 50) that the statute which 
empowered the Commission means that Congress has 
authorized this Commission to issue such an order, is to 
speak absurdly. 

The position taken by the defendant and the affiant officers 
of the Commission is that if the statute fails to forbid retro¬ 
active rates, the Commission has power to make them. 
That cannot be true. 

The Statute clearly means that the lowest rates prevailing 
when it -was passed shall continue until after notice and a 
hearing they are changed by order of the Commission. It 
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provides that on petition of a utility or a consumer or, on 
the initiative of the Commission, rates then prevailing 'shall 
continue until after notice and a hearing they be changed by 
order of the Commission. Rates may not otherwise be 
changed. The fact that they shall continue until so changed 
negatives the idea that the company or the Commission may 
reach backward and disturb them. New fates may not be 
made or approved until after the process of notice and 
hearing, not after the fact alone of jurisdiction of the sub¬ 
ject matter and the parties to the rate proceeding. The old 
rates may be ended and set aside and new rates substituted 
for them. But the old rates are not obliterated by this 
process. There is no suggestion in the statute that the old 
rates are disapproved. The whole point of the proceeding 
prescribed by the statute for a change in rates is what the 
utility shall be permitted to earn in future. There is no 
suggestion that the past may be disturbed. The contrary is 
true. For it is made unlawful to charge more or less than 
has been approved by the Commission. 

It is clear that under the Constitution, the past earnings 
of a utility cannot be taken from it. 

Board of Public Utility Commissioners v. New York 
Telephone Co., 271 U. S. 23 (1926). 

What is sauce for the gander is sauce for the goose. 

A regulatory commission which is empowered to do so by 
statute in advance of the event, may date a rate change from 
the date of the petition and order a refund or additional 
payment from that date. 

Re Arkansas Power and Light Co. (1942) 46 P.U.R. 
U. S. 226; • 

New Haven v. New Haven Water Co. (1946) 65 P.U.R. 
(U.S.) 406, 132 Conn. 496 45 Att. 2d. 831. 

In the last case cited, the Connecticut court said: 


“Our law, unlike the public utility laws in many 
jurisdictions, does not in general condition the estab¬ 
lishment of a changed rate upon prior approval of the 
Commission. ” 

In Ohio the statute directed the Utilities Commission, 
upon proper hearings and findings, to “fix and determine 
the just and reasonable rate, etc. * * * to be thereafter 
* • * charged # * • and order the same substituted 
therefor .” (Italics supplied) General Code of Ohio, Sec¬ 
tions 614-23. The Court held that the Commission was with¬ 
out authority to grant a refund from past earnings of a 
utility. 

wt 

Great Miami Taxpayers Assoc, v. P.U.C., 131 Ohio St. 

285, 2 N.E. 2d 777, quoted with approval in 
P.U.C. of Ohio v. United Fuel Gas Co., 317 U. S. 456 @ 
465 (1943). 

The Act of Congress in this case is similar to the Ohio 
Statute except for the words “to be thereafter * * * 

charged”, but the similarity is noted in the use of the words 
“substituted therefor.” 

It is certain that the Act here does not in words provide 
authority for retro-active rates. So unusual a power if 
intended to be granted would certainly have been stated and 
if so, the entire structure of the statute, which now looks 
forward, must then have been reformed to look backward, 
or at least to glance over its shoulder. 

The statutes and decisions in most states do not authorize 
retro-active rates. 

(Cal.) Re Walkup Drayage v. Warehouse Co. Decision 
(P.U.C.) 37572, 12/21/44; 

(Mass.) Re Clifford (1946), 65 P.U.R. (U.S.) 142; 
(Mich.) Mich. Bell Telephone Co. v. P. S. Comm. (1946), 
66 P.U.R. (U.S.) 287, 315 Mich. 533. 24 N.W. 2d 200; 
(Va.) Comm. ex. rel. Appalachia v. Old Dominion 



Power Co. (1945), 60 P.U.R. (U.S.) 46,184 Va. 6. 34 
S.E. 2d 364; 

(Wis.) 

Re Wis. Pub. Service Corp. (1944), 55 P.U.R. (U.S.) 

193; 

(I1L) 

In Re Commonwealth Edison Co. (1939), 18th HI. Com. 
Com. Rep. 708; 

(Md.) In Re Potomac Electric Power Co. (1939) Md. 
Pub. S. C. Rep. p. 34; 

(Mo.) State Ex. Rel. Campbell Iron Co. v. P. S. Comm. 

(1928), P.U.R. 1928 A. 17; 317 Mo. 724; 296 S.W. 998; 
(Mont.) Re Farmers Mutual Teleph. Co. (1918), 11 
Ann. Re|z Mont. R. & P. S. C. 72; 

(N.J.) In Re Millville Electric Light Co. (1923), 11 
N.J. P. N. C. R. 260; 

(N.Y.) (1947) Rep. P. S. Com. Vol. 1. p. 575; 

(Ohio) 

P.U.R. 1920 E. 737; 15 Ann. Rep. Ohio P.U.C. (1927); 
(Oregon) Re Pacific Telephone & Telegraph Co., P.U.R. 
1920 B. 199; 

(S.C.) Springs v. Duke Power Co., P.U.R. 1931 D. 9; 
(Tex.) Houston Chamber of Commerce v. Railroad 
Commission, P.U.R. 1930 B. 388, 19 S.W. (2d) 583; 
(Washington) Pacific Coast Elevator Co. v. Dept. Pub . 
Works, P.U.R. 1925 B. 618; 130 Wash. 620, 228 Pac. 
1022. 

Contra where statute confers express authority for retro¬ 
active rates: 

Arkansas— Re. Arkansas Power & Light Co., 46 P.U.R. 
226 (1942); 

Connecticut— New Haven v. New Haven Water Co., 65 
P.U.R. 406, 132 Conn. 496, 45 A 2d 831. 






The public utility statute for the District of Columbia 
was historically modelled after the statutes of Massachu¬ 
setts. The language of the two statutes is almost identical. 
The Massachusetts Utilities Commission is the oldest such 
body, and it has construed the statute there as not allowing 
retro-active rates. 

Re Clifford (1946) 65 P. U. R. (U. S.) 142. 

4. A RATE ORDER FOR ELECTRIC SERVICE “TO BE FUR¬ 
NISHED” MAY NOT BE APPLIED TO ELECTRIC SERVICE 
ALREADY FURNISHED. 

The order from which the defendant seeks justification 
reads: 

“That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Electric 
Power Company in the District of Columbia, set forth 
in the Appendix hereto, be made effective on all meter 
readings made on and after July 21, 194S” (J. App. 
77 R. 145). 

In the wording of the order, the Commission has cor¬ 
rectly interpreted the statute whence its power to approve 
rates is derived. The use of the words “to be furnished’’ 
in the order, taken in connection with the words of the 
statute with respect to a new rate being “substituted” for 
an old rate (App. 39.) makes the District of Columbia 
Statute, as so interpreted, identical in these respects with 
the Ohio Statute, supra. That statute, as has been said, 
was held to deny the power to make a retro-active order. 

Great Miami Valley Taxpayers f Assoc, vs. P. V. C ., 
supra. 

Cited with approval by the U. S. Supreme Court in 
P. U. C. vs. United Fuel Gas Co., supra. 

This interpretation of the statute by the Commission in 
this order seems to dispose of the affidavits of Flanagan 


and Milligan, of the Commission. For the Commission - 
could hardly have understood the law or the order to intend ; 
or mean that the increased rate on service ‘ ‘to be furnished’’ 
should apply to service already furnished. For obviously 
that order could not move forward and backward at the 
same time. ( 1 

Nor can the defendant find justification here. “To be” 
are words of one syllable which describe the future. To 
distort them to describe the past suggests two other short 
words * “not true.” But that is false. And so are claims 

for electric service when so derived. . ; 

> . • * 

i 

t 

5. A RATE ORDER WHICH IS EFFECTIVE ON ALL METER 
READINGS ON AND AFTER A DAY CERTAIN MAY NOT 
BE APPLIED TO ELECTRIC CURRENT MEASURED BY A 
METER READING BEFORE THAT DATE AND A READING ' 
OF THE SAME METER ON AND AFTER THAT DATE. I 

The statement is probative. The denial of it by the de¬ 
fendant, and by the officers of the Commission which made 
it, belies the words of the order. For it obviously means 
the readings of meters that are made on that date and 
the readings that are made after that date. The measure 
of consumed energy can only be taken by reading a meter 
through which it passes at at least two intervals; one at the ** 
beginning of a period and another at the end. There must' 
be a cycle of readings or around of at least two. And if 
they must be on and after a day certain, then one of the two 
cannot be before that day. There must be a point from 
which the measurement starts. It is obvious error to say 
that you can take the measure by an observation at the 
Start only. To measure service to be furnished another 
round must be made and the meter read again. To measure 
service already furnished a reading at a time before the new 
start must be observed. This cannot lawfully be done under 
the rate order described. 
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6. THE COMPLAINT STATES A CLAIM UPON WHICH RELIEF 

CAN BE GRANTED 

The facts of guilty knowledge, false representation, ex¬ 
cessive claims and collections, unlawful retro-active appli¬ 
cation of a rate order which in law and in words was pro¬ 
spective are all alleged in the complaint. The means which 
the defendant is alleged in the complaint to have employed 
to accomplish its fraud are indeed plausible and simple, 
and subtle. And so also is the alleged deceit. The allega¬ 
tions of the complaint in general and in particular set up a 
case, of which the defendant is thereby given full notice, 
that the defendant has played upon the credulity and con¬ 
fidence of the officials of the Government to unjustly enrich 
itself at the expense of the public treasury. The complaint 
is sufficient to put the relator to his proof and the defendant 
to his avoidance or his justification. 

The defendant has pleaded first in words of demurrer. 
Is that plea good? The defendant says that at most the 
complaint charges it with a mistake of law. Later it 
pleads that it has made no mistake of law but the relator 
has. Both pleas are here under consideration for they 
amount to the same thing. But the complaint fairly alleges 
facts and applies them to the law as written and to the legal 
effect of the rate order as issued. The complaint alleges 
not that the defendant made a mistake of law or even a 
misrepresentation of law. It alleges that the defendant 
knew what the law was and what the rate order meant and 
violated the law, the rate order and the interest of the 
United State in order to enrich itself. These are not al¬ 
legations of misrepresentations of law or ignorance of law, 
but of breach of the law with willful intent. The complaint 
in formal language charges the defendant with obtaining 
money from the United States by false pretense of fact 
If the defendant choose to stand on its demurrer, then the 
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demurrer should be over-ruled and the case remanded for 
assessment of forfeitures and damages. 

Alan Johnstone, 

740 15th Street, N. W., 

Daniel L. Boland, 

201 Union Trust Building, 

Chbistophee T. Boland, 

821 15th Street, N. W., 

All of Washington, D. CL 

Counsel for Appellants. 

Dated February 7, 1953. 
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APPENDIX TO APPELLANT’S BRIEF 
Title 31 U. S. C. A. 

§ 231. Liability of persons making false claims 

Any person not in the military or naval forces of the 
United States, or in the militia called into or actually em¬ 
ployed in the service of the United States, who shall make 
or cause to be made, or present or cause to be presented, 
for payment or approval, to or by any person or officer in 
the civil, military, or naval service of the United States, 
any claim upon or against the Government of the United 
States, or any department or officer thereof, knowing such 
claim to be false, fictitious, or fraudulent, or who, for the 
purpose of obtaining or aiding to obtain the payment or 
approval of such claim, makes, uses, or causes to be made 
or used, any false bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing the same to con¬ 
tain any fraudulent or fictitious statement or entry, or who 
enters in to any agreement, combination, or conspiracy to 
defraud the Government of the United States, or any de¬ 
partment or officer thereof, by obtaining or aiding to obtain 
the payment or allowance of any false or fraudulent claim, 
or who, having charge, possession, custody, or control of 
any money or other public property used or to be used in 
the military or naval service, who, with intent to defraud 
the United States or willfully to conceal such money or 
other property, delivers or causes to be delivered, to any 
other person having authority to receive the same, any 
amount of such money or other property less than that for 
■which he received a certificate or took a receipt, and every 
person authorized to make or deliver any certificate, 
voucher receipt, or other paper certifying the receipt of 
arms, ammunition, provisions, clothing, or other property 
so used or to be used, who makes or delivers the same to 
any other person without a full knowledge of the truth of 
the facts stated therein, and with intent to defraud the 
United States, and every person who knowingly purchases 
or receives in pledge for any obligation or indebtedness 
from any soldier, officer, sailor, or other person called into 
or employed in the military or naval service any arms, 
equipments, ammunition, clothes, military stores, or other 
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public property, such soldier, sailor, officer, or other person 
not having the lawful right to pledge or sell the same, shall 
forfeit and pay to the United States the sum of $2,000, and, 
in addition, double the amount of damages which the United 
States may have sustained by reason of the doing or com¬ 
mitting such act, together with the costs of suit; and such 
forfeiture and damages shall be sued for in the same suit. 
(R. S. § § 3490, 5438.) 

§ 232. Same; suits; procedure 

(A) The several district courts of the United States, the 
District Court of the United States for the District of 
Columbia, the several district courts of the Territories of 
the United States, within whose jurisdictional limits the 
person doing or committing such act shall be found, shall 
wheresoever such act may have been done or committed, 
have full power and jurisdiction to hear, try, and determine 
such suit. 

(B) Except as hereinafter provided, such suit may be 
brought and carried on by any person, as w*ell for himself 
as for the United States, the same shall be at the sole cost 
and charge of such person, and shall be in the name of the 
United States, but shall not be withdrawn or discontinued 
without the consent, in writing, of the judge of the court 
and the district attorney, first filed in the case, setting forth 
their reasons for such consent. 

(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such suit 
shall be given to the United States by serving upon the 
United States attornev for the district in which such suit 
shall have been brought a copy of the bill of complaint and 
by sending, by registered mail, to the Attorney General of 
the United States at Washington, District of Columbia, a 
copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his possession 
material to the effective prosecution of such suit. The 
United States shall have sixty days, after service as above 
provided, within which to enter appearance in such suit. 
If the United States shall fail, or decline in writing to the 
court, during said period of sixty days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 


/ 


36 


suit the same shall be carried on solely by the United States. 
In carrying on such suit the United States shall not be 
bound by any action taken by the person who brought it, 
and may proceed in all respects as if it were instituting the 
suit: Provided, That if the United States shall fail to carry 
on such suit with due diligence within a period of six months 
from the date of its appearance therein, or within such 
additional time as the court after notice may allow, such 
suit may be carried on by the person bringing the same in 
accordance with clause (B) above. The court shall have 
no jurisdiction to proceed with any such suit brought under 
clause (B) or pending suit brought under this section when¬ 
ever it shall be made to appear that such suit was based 
upon evidence or information in the possession of the 
United States, or any agency, officer or employee thereof, 
at the time such suit was brought: Provided, however, That 
no abatement shall be had as to a suit pending on December 
23,1943, if before such suit was filed such person had in his 
possession and voluntarily disclosed to the Attorney Gen¬ 
eral substantial evidence and information which was not 
theretofore in the possession of the Department of Justice. 

(D) In any suit whether or not on appeal pending on 
December 23, 1943, brought under this section, the court in 
which such suit is pending shall stay all further proceed¬ 
ings, and shall forthwith cause written notice, by registered 
mail, to be given the Attorney General that such suit is 
pending, and the Attorney General shall have sixty days 
from the date of such notice to appear and carry on such 
suit in accordance with clause (C). 

(E) (1) In any such suit, if carried on by the United 
States as herein provided, the court may award to the per¬ 
son who brought such suit, out of the proceeds of such suit 
or any settlement of any claim involved therein, which shall 
be collected, an amount which in the judgment of the court 
is fair and reasonable compensation to such person for dis¬ 
closure of the information or evidence not in the posses¬ 
sion of the United States when such suit was brought. Any 
such award shall in no event exceed one-tenth of the pro¬ 
ceeds of such suit or any settlement thereof. 

(2) In any such suit when not carried on by the United 
States as herein provided, whether heretofore or hereafter 
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brought, the court may award to the person who brought 
such suit and prosecuted it to final judgment, or to settle¬ 
ment, as provided in clause (B), out of the proceeds of such 
suit or any settlement of any claim involved therein, which 
shall be collected, an amount, not in excess of one-fourth 
of the proceeds of such suit or any settlement thereof, 
which in the judgment of the court is fair and reasonable 
compensation to such person for the collection of any for¬ 
feiture and damages; and such person shall be entitled to 
receive to his own use such reasonable expenses as the court 
shall find to have been necessarily incurred and all costs the 
court may award against the defendant, to be allowed and 
taxed according to any provision of law or rule of court in 
force, or that shall be in force in suits between private 
parties in said court: Provided, That such person shall be 
liable for all costs incurred by himself in such case and 
shall have no claim therefor on the United States. As 
amended June 25, 1936, c. 804, 49 Stat. 1921; Dec. 23, 1943, 
c. 377, § 1, 57 Stat. 608. 

District of Columbia Code 

The following citations are taken from Title 43 Code of 
Laws of the District of Columbia, the Act approved March 
4, 1913, 37 Stat. 984: 

$ 43-401 [26:120]. Existing rates continued—Schedules to 

be filed—Application to change rates—Review of ruling 

by District Court. 

First, unless the commission shall otherwise order, it 
shall be unlawful for any public utility within the District 
of Columbia to demand, collect, or receive a greater com¬ 
pensation for any service than the charge fixed on the lowest 
schedule of rates for the same service under the law in 
force on March 4, 1913; second, every public utility in the 
District of Columbia shall, within thirty days after March 4, 
1913, file in the office of the commission copies of all sched¬ 
ules of rates and charges, including joint rates, in force on 
March 4,1913; third, any public utility desiring to advance 
or discontinue any such rate or rates may make application 
to the commission in writing, stating the advance in or dis¬ 
continuance of the rate or rates desired, giving the reasons 
for such advance or discontinuance; fourth, upon receiving 
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such application the commission shall fix a time and place 
for hearing, and give such notice to interested parties as 
shall be proper and reasonable; if, after such hearing and 
investigation, the commission shall find that the change or 
discontinuance applied for is reasonable, fair, and just, it 
shall grant the application, either in whole or in part; fifth, 
any public utility being dissatisfied with any order of the 
commission made under the provisions of this section may 
commence a proceeding against it in the District Court of 
the United States for the District of Columbia in the manner 
as is in chapters 1-10 of this title provided, which action 
shall be tried and determined in the same manner as is in 
chapters 1-10 of this title provided. 

§ 43-408 [26:60]. Commission may investigate unjust dis¬ 
criminatory rates—No order to be entered without formal 
hearing. 

Upon its own initiative or upon reasonable complaint 
made against any public utility that any of the rates, tolls, 
charges, or schedules, or services, or time and conditions 
of payment, or any joint rate or rates, schedules, or serv¬ 
ices, are in any respect unreasonable or unjustly discrimi¬ 
natory, or that any time schedule, regulation, or act what¬ 
soever, affecting or relating to the conduct of any street 
railway or common carrier, or the production, transmis¬ 
sion, delivery, or furnishing of heat, light, water, or power, 
or any service in connection therewith, or the conveyance of 
and telegraph or telephone message, or any service in con¬ 
nection therewith, is in any respect unreasonable, insuffi¬ 
cient, or unjustly discriminatory, or that any service is 
inadequate or can not be obtained, the commission may, in 
its discretion, proceed, with or without notice, to make such 
investigation as it may deem necessary or convenient. But 
no order affecting said rates, tolls, charges, schedules, regu¬ 
lations, or act complained of shall be entered by the com¬ 
mission without a formal hearing. 

§ 43-409 [26:61]. Commission to notify utility of complaints. 

_ The commission shall prior to such formal hearing notify 
the public utility complained of that a complaint has been 
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made, and ten days after such notice has been given the com¬ 
mission may proceed to set a time and place for a hearing 
and an investigation as hereinafter provided. 

§ 43-410 [26:62]. Notice as to hearings—Compulsory at¬ 
tendance of witnesses. 

The commission shall give the public utility and the com¬ 
plainant, if any, ten days’ notice of the time and place when 
and where such hearing and investigation will be held and 
such matters considered and determined. Both the public 
utility and complainant shall be entitled to be heard and 
shall have process to enforce the attendance of witnesses. 

$ 43-411 [26:63]. Reasonable rates may be ordered—Notice 
to be given utility affected thereby. 

If upon such investigation, the rates, tolls, charges, sched¬ 
ules, or joint rates shall be found to be unjust, unreasonable, 
insufficient, or unjustly discriminatory, or to be preferential 
or otherwise in violation of any of the provisions of chap¬ 
ters 1-10 of this title, the commission shall have power to 
determine and by order fix and order to be substituted 
therefor such rate or rates, tolls, charges, or schedules as 
shall be just and reasonable. If upon such investigation it 
shall be found that any regulation, time schedule, act, or 
service complained of is unjust, unreasonable, insufficient, 
preferential, unjustly discriminatory, or otherwise in viola¬ 
tion of any of the provisions of this section, or if it is to be 
found that reasonable service is not supplied, the commis- - 
sion shall have power to determine and substitute therefor 
such other regulations, time schedules, service, or acts, and 
to make such orders, respecting and such changes in such 
regulations, time schedules, service, or acts as shall be just 
and reasonable. And upon any investigation for the purpose' 
of determining upon and requiring any reasonable extension 
or extensions of lines or of service that shall promise to be 
compensatory within a reasonable time, the commission 
shall have power to fix, determine, and require every such 
extension or extensions to be made and the terms and con¬ 
ditions upon which the same shall be made: Provided, That 
no hearing shall be had and no order shall be made re- 
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specting such extension or extensions, without notice to the 
public utility affected thereby, as provided in section 43-410. 

§43-414 [26:67]. Summary investigation. 

Whenever the commission shall believe that any rate or 
charge may be unreasonable or unjustly discriminatory, or 
that any reasonable service is not supplied, or that an in¬ 
vestigation of any matter relating to any public utility 
should for any reason be made, it may, on its own motion, 
summarily investigate the same with or without notice. 

§43-415 [26:68]. Hearings after summary investigation. 

If after making such investigation the commission be¬ 
comes satisfied that sufficient grounds exist to warrant a 
formal hearing being ordered as to the matters so investi¬ 
gated, it shall furnish such utility interested a state¬ 
ment notifying the public utility of the matters under 
investigation. Ten days after such notice has been given 
the commission may proceed to set a time and place for a 
hearing and an investigation as hereinbefore provided. 

§ 43-416 [26:69]. Notice of hearing—Hearing to be con¬ 
ducted as though cmplaint had been filed. 

Notice of the time and place for such hearing shall be 
given to the public utility and to such other interested per¬ 
sons as the commission shall deem necessary, as provided 
in section 43-410, and thereafter proceedings shall be had 
and conducted in reference to the matter investigated in like 
manner as though complaint had been filed with the com¬ 
mission relative to the matter investigated, and the same 
order or orders may me made in reference thereto as if such 
investigation had been made on complaint. 

§ 43-702 [25:87]. Commission may rescind, alter, or amend 

orders fixing rates. 

The commission may, at any time, upon notice to the public 
utility and after opportunity to be heard as provided in 
section 43-410, rescind, alter, or amend any order fixing any 
rate or rates, tolls, charges, or schedules, or other order 
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made by the commission, and certified copies of the same 
shall be served and take effect as herein provided for orig¬ 
inal orders. 

§43-902 [26:106], Penalty for demanding or receiving 
greater or less than established rates. 

If any public utility or any agent or officer thereof shall, 
directly or indirectly, by any device whatsoever, or other¬ 
wise, charge, demand, collect, or receive from any person, 
firm, or corporation a greater or less compensation for any 
service rendered or to be rendered by it in or affecting or 
relating to the conduct of a street railroad or street railroad 
corporation, common carrier, gas plant, gas corporation, 
electric plant, electric corporation, water power company, 
telephone line, telephone corporation, telegraph line, or tele¬ 
graph corporation, or pipe line company, or to the produc¬ 
tion, transmission, delivery, or furnishing of heat, light, 
water, or power, or the conveyance of telephone or tele¬ 
graph messages, or for any service in connection therewith' 
than that prescribed in the public schedules or tariffs then in 
force or established as provided herein, or than it charges, 
demands, collects, or receives from any other person, firm, 
or corporation other than one conducting a like business for 
a like and contemporaneous service, such public utility shall 
be deemed guilty of unjust discrimination, which is hereby 
prohibited and declared to be a misdemeanor and unlawful, 
and upon conviction thereof shall forfeit and pay to the Dis¬ 
trict of Columbia not less than $100 nor more than $1,000 for 
each offense; and such agent or officer so offending shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than $50 nor 
more than $100 for each offense. 

§ 43-911 [26:113]. Commission may regulate unreasonable 
and discriminatory rates and fix new rates. 

Whenever, after hearing and investigation as provided 
in chapters 1-10 of this title, the commission shall find that 
any rate, toll, charge, regulation, or practice of any public 
utility within the District of Columbia is unreasonable or 
discriminatory, it shall have the power to regulate, fix, 
and determine the same as provided in chapters 1-10 of 
this title. 
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OHIO RATE STATUTE 

Ohio—Page’s General Code 
§ 614-23 May fix reasonable rate. 

Whenever the commission shall be of opinion, 
after hearing, that any rate, fare, charge, toll, rental 
schedule, classification or service, or any joint rate, 
fare, charge, toll, rental, schedule, classification, or 
service rendered, charged, demanded, or exacted, 
is, or will be, unjust, unreasonable, unjustly discrimina¬ 
tory and unjustly preferential or in violation of law, or 
the service inadequate, or that the maximum rates, 
charges, tolls, or rentals chargeable by any public 
utility are insufficient to yield reasonable compensa¬ 
tion for the service rendered, and are unjust and un¬ 
reasonable, the commission shall, with due regard 
among other things, to the value of all the property 
of the public utility, actually used and useful for the 
convenience of the public, excluding therefrom the 
value of any franchise or right to own, operate and 
enjoy the same in excess charge 1 actually to any polit¬ 
ical subdivision of the State or County, as the con¬ 
sideration for the grant of such franchise or right; 
and exclusive of any value added thereto by reason 
of the monopoly or merger and to the necessity of 
making reservation out of the income for surplus, 
depreciation and contingencies, and all such other. 
Matters as may be proper, according to the facts in 
each case, fix and determine the just and reasonable 
rate, charge, toll, rental or service to be thereafter 
rendered, charged, demanded, exacted or collectd for 
the performance or rendition of the service, and order 
the same substituted therefore; (italics supplied) and 
thereafter, no change in the rate, fare, toll, charge, 
rental, schedule, classification or service, shall be made, 
rendered, charged, demanded, exacted or changed by 
such public utility without the order of the commis¬ 
sion and any other rate, fare, toll, charge, rental, 
classification or service shall be deemed and held to be 
unjust, and unreasonable, prohibited and unlawful. 

1 Apparent misprint in the Ohio Code. 
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Rescind, alter or amend. 

Upon application of any person or any public utility, 
and after notice to the parties in interest and oppor¬ 
tunity to be beard as provided in this act for other 
hearings, has been given, the commission may rescind, 
alter or amend an order fixing any rate or rates, fare, 
toll, charge, rental, classification or service, or any 
other order made by the commission. Certified copies 
of such orders shall be served and take effect as pro¬ 
vided for original orders. 

REPORTS OF SENATE AND HOUSE 

SENATE 

78th Congress, 1st Session 
Report No. 291 
Private Suits 

June 8 (Legislative Day, May 24), 1943—Ordered to Be 

Printed 

Mr. Van Nuys, from the Committee on the Judiciary, 
Submitted the Following Report 

[To Accompany H. R. 1203] 

The Committee on the Judiciary, to whom was referred 
•the bill (H. R. 1203) to eliminate private suits for penalties 
and damages arising out of frauds against the United 
States, having duly considered the same, now report the bill 
favorably to the Senate, with amendments, and recom¬ 
mend that the bill, as amended, do pass. 

Amendments 

The committee have amended the bill to protect and 
compensate genuine informers who comply with the pro¬ 
visions respecting notice to the Attorney General and also 
to protect such persons who now have pending suits under 
this statute, whose suits were filed prior to June 15, 1942. 
As a result private suits are not entirely eliminated as was 
proposed in the original bill. 


i 
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Analysis of the Bill 

The bill amends section 3491 of the Revised Statutes 
(U. S. C., title 31, sec. 232) and, as amended, provides 
that— 

• 

such suit may be brought and carried on by any person, for 
himself and the United States, at his own costs in the name 
of the United States, but shall not be withdrawn without 
consent in writing of the judge of the court and the district 
attorney: Provided, That no district court of the United 
States shall have jurisdiction to hear, try, or determine any 
such suit, unless based upon information, evidence, and 
sources original with such person and not in the possession 
of or obtained by the United States in the course of any 
investigation or proceeding by it and unless prior to com¬ 
mencement thereof (1) such person has made full disclosure 
in writing to the Attorney General of the grounds thereof 
and has requested the Attorney General to cause such suit 
to be brought; and (2) the Attorney General has, after re¬ 
ceipt of such disclosure and request, declined in writing to 
comply with such request, or has allowed six months to 
elapse after receipt of such disclosure and request without 
causing a suit to be brought: Provided further, That in the 
event the Attorney General takes action following receipt 
of such disclosure and request, the court may award to such 
person out of the proceeds an amount fair and reasonable, 
which amount shall in no event exceed one-tenth of such 
proceeds. 

By section 2 of the bill, it is provided that— 

no district court of the United States shall have power or 
jurisdiction to hear, try, or determine any such suit pend¬ 
ing at the time of the enactment of this Act, brought under 
said section 3491, Revised Statutes, by any such person, 
over which it would not have jurisdiction if such suit had 
been brought after the enactment of this Act: Provided, 
That the court in which such suit is pending shall stay fur¬ 
ther proceedings until the Attorney General shall have 
thirty days’ opportunity to move and shall give notice to the 
Attorney General; and the provisions preceding this pro- 
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viso shall not be applicable to any such pending suit unless 
the Attorney General shall within thirty days after receipt 
of such written notice, move the court to dismiss the suit: 
Provided further, That if after dismissal under this Act of 
any such pending suit a person having brought such suit 
makes full disclosure and request in accordance with the 
provisions of said section 3491, as amended by section— 
of this Act, and the Attorney General declines in writing 
to comply with such request, or allows six months to elapse 
without causing suit to be brought, such person may bring 
and carry on a new suit based on the same act, acts, and 
transactions. If the previous suit by such person was 
timely, the time within which such new suit may be com¬ 
menced by such person shall not expire until eight months 
after the date of the enactment of this Act, or until the 
expiration of the time provided by section 3491 of the Re¬ 
vised Statutes, whichever is later: Provided further, That 
the Attorney General may cause a suit to be brought based 
in whole or in part upon the act, acts, or transactions in¬ 
volved in such pending suit previously brought. If the 
previous suit brought by such person was timely, the period 
within which the Attorney General may cause a suit to be 
brought shall not expire until eight months after the enact¬ 
ment of this Act, or until the expiration of the time provided 
by said section 3491, whichever is later. 

By section 3 of the bill, it is provided that nothing in the 
act shall affect any such suit which was filed prior to June 
15, 1942, or in which a final judgment ha& heretofore been 
entered. 

Statement 

Section 3491, Revised Statutes, was enacted during Civil 
War time, to meet a situation then existing, which does not 
now exist. At that time the office of the Attorney General 
was not staffed sufficiently to handle the many matters 
which arose and was not possessed of investigative facili¬ 
ties now at the disposal of that office. Now adequate facili¬ 
ties in respect to handling such matters exist and through 
the Federal Bureau of Investigation and many other in¬ 
vestigative agencies of the Government, adequate investiga- 
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tions of frauds against the United States are being made. 

The experience of the Department in the present war has 
established that many persons who have filed suits and may 
file suits under this section, have no information or facts of 
their own, hut prepare and file complaints which obviously 
are based on information and alleged facts obtained bodily 
from indictments returned in United States courts, from 4 

newspaper stories, and congressional investigations. In 
some of the cases filed the indictment was copied in the com¬ 
plaint filed, the only difference being the caption and the 
prayer of the complaint. The Department’s principal de¬ 
sire for the enactment of this bill is that the United States 
be protected against being compelled to disclose its facts 
involved in any criminal prosecution it may have under¬ 
taken or is about to undertake. Their experience has shown 
that upon filing of such civil suits, steps are soon taken to 
compel discovery, by taking deposition and otherwise, in 
the civil suits, to ascertain the facts upon which the Govern¬ 
ment is proceeding. All such matters tend to embarrass 
the Government in its conduct of criminal prosecutions and 
to assist the defendants in such prosecutions in obtaining 
what they otherwise would not be entitled to obtain and 
could not secure. 

HOUSE OF REPRESENTATIVES 

78th Congress, 1st Session * 

Report No. 933 

Eliminating Private Suits for Penalties and Damages 
Arising Out of Frauds Against the United States 

December 6, 1943—Ordered to be printed ^ 

Mr. Sumners of Texas, from the committee of conference, 

submitted the following 

Conference Report 

[To accompany H. R. 1203] * r 

The committee of conference on the disagreeing votes of 
the two Houses on the amendments of the Senate to the 
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bill (H. R. 1203) entitled “An act to eliminate private 
suits for penalties and damages arising out of frauds 
against the United States,” having met, after full and free 
conference, have agreed to recommend and do recommend 
to their respective Houses as follows: 

Amendment numbered 1: 

That the House recede from its disagreement to the 
amendment of the Senate numbered 1, and agree to the 
same with the following amendments: 

In lieu of the matter proposed to be inserted by the 
Senate amendment numbered 1 insert (A) after “Sec. 
3491” on page 1, line 6, of the House engrossed bill, and 
on page 2, line 2, after “suit.” strike out the quotation 
mark and insert the following: 

“(B) Except as hereinafter provided, such suit may 
be brought and carried on by any person, as well for him¬ 
self as for the United States, the same shall be at the sole 
cost and charge of such person, and shall be in the name 
of the United States, but shall not be withdrawn or discon¬ 
tinued without the consent, in writing, of the judge of the 
court and the district attorney, first filed in the case, setting 
forth their reasons for such consent. 

“(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such 
suit shall be given to the United States by serving upon 
the United States attorney for the district in which such 
suit shall have been brought a copy of the bill of complaint 
and by sending, by registered mail, to the Attorney General 
of the United States at Washington, District of Columbia, 
a copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his possession 
material to the effective prosecution of such suit. The 
United States shall have sixty days, after service as above 
provided, within which to enter appearance in such suit. 
If the United States shall fail, or decline in writing to the 
court, during said period of sixty days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 
suit the same shall be carried on solely by the United 
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States. In carrying on such suit the United States shall 
not he bound by any action taken by the person who brought 
it, and may proceed in all respects as if it were instituting 
the suit: Provided, That if the United States shall fail to 
carry on such suit with due diligence within a period of 
six months from the date of its appearance therein, or 
within such additional time as the court after notice may 
allow, such suit may be carried on by the person bringing 
the same in accordance with clause (B) above. The court 
shall have no jurisdiction to proceed with any such suit 
brought under clause (B) or pending suit brought under 
section 3491 of the Revised Statutes whenever it shall be 
made to appear that such suit was based upon evidence or 
information in the possession of the United States, or any 
agency, officer or employee thereof, at the time such suit 
was brought: Provided, however, That no abatement shall 
be had as to a suit pending at the effective date of this Act 
if before such suit was filed such person had in his posses¬ 
sion and voluntarily disclosed to the Attorney General 
substantial evidence and information which was not there¬ 
tofore in the possession of the Department of Justice. 

“(D) In any suit whether or not on appeal pending at the 
effective date of this Act brought under Revised Statutes, 
section 3491, the court in which such suit is pending shall 
stay all further proceedings, and shall forthwith cause 
written notice, by registered mail, to be given the Attorney 
General that such suit is pending, and the Attorney General 
shall have sixtv davs from the date of such notice to 

y y 

appear and carry on such suit in accordance with clause 

(C). 

“(E) (1) In any such suit, if carried on by the United 
States as herein provided, the court may award to the 
person who brought such suit, out of the proceeds of such 
suit or any settlement of any claim involved therein, which 
shall be collected, an amount which in the judgment of the 
court is fair and reasonable compensation to such person 
for disclosure of the information or evidence not in the 
possession of the United States when such suit was brought. 
Any such award shall in no event exceed one-tenth of the 
proceeds of such suit or any settlement thereof. 

“ (2) In any such suit when not carried on by the United 
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States as herein provided, whether heretofore or hereafter 
brought, the court may award to the person who brought 
such suit and prosecuted it to final judgment, or to settle¬ 
ment, as provided in clause (B), out of the proceeds of 
such suit or any settlement of any claim involved therein, 
which shall be collected, an amount, not in excess of one- 
fourth of the proceeds of such suit or any settlement 
thereof, which in the judgment of the court is fair and 
reasonable compensation to such person for the collection 
of any forfeiture and damages; and such person shall be 
entitled to receive to his own use such reasonable expenses 
as the court shall find to have been necessarily incurred 
and all costs the court may award against the defendant, 
to be allowed and taxed according to any provision of law 
or rule of court in force, or that shall be in force in suits 
between private parties in said court: Provided, That such 
person shall be liable for all costs incurred by himself in 
such case and shall have no claim therefor on the United 
States.” 

Sec. 2. Section 3493 of the Revised Statutes (U. S. C., 
title 31, sec. 234) is hereby repealed. 

And the Senate agree to the same. 

Amendment numbered 2: 

That the House recede from its disagreement to the 
amendment of the Senate numbered 2, and agree to the 
same. 

Amendments numbered 3 and 4: 

That the Senate recede from its amendments numbered 
3 and 4. 

Amendment to the title: 

That the House recede from its disagreement to the 
amendment of the Senate to the title of the bill, and 
agree to the same. 

Hatton W. Sumners, 

Francis E. Walter, 

Clarence E. Hancock, 
Managers on the part of the House. 

Frederick Van Nuys, 

Pat McCarran, 

John A. Danaher, 

Managers on the part of the Senate . 
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Statement of the Mangagers on the Part of the House 

The managers on the part of the House at the conference 
on the disagreeing votes of the two Houses on the amend¬ 
ments of the Senate to the bill (H. R. 1203) entitled “An 
act to eliminate private suits for penalties and damages 
arising out of frauds against the United States/’ submit 
the following statement in explanation of the effect of the 
action agreed upon by the conferees and recommended in 
the accompanying conference report: 

Amendment No. 1: The House bill proposed to amend 
section 3491 of the Revised Statutes to eliminate private 
suits for penalties and damages arising out of frauds 
against the United States. Senate amendment No. 1 would 
have restored that provision of the law permitting private 
suits, and together with the other Senate amendments 
would have limited such suits and specified the conditions 
under which they could be maintained. 

The conferees have agreed that private suits should be 
permitted and have followed to some extent the pattern of 
the Senate amendments. The conferees, however, propose 
and recommend new provisions in lieu of the Senate amend¬ 
ments. The House recedes from its disagreement to Senate 
amendment No. 1 and agrees to the same with amendments 
which substitute the new provisions. 

Provisions of the Senate Amendments 

The first Senate amendment would permit private suits 
to be brought but would require that such suits be based 
upon information, evidence, or sources not then in the 
possession of the United States, unless obtained from such 
person (bringing the suit) by the United States in the 
course of any investigation by a grand jury, congressional 
committee, or other public body or before a United States 
commission, or other proceeding instituted or conducted by 
it. Also, under amendment No. 1 it would have been neces¬ 
sary prior to commencement of the suit that (1) such 
person had made full disclosure in writing to the Attorney 
General of the grounds thereof, and had requested the 
Attorney General to bring suit, and (2) the Attorney 
General had thereafter declined in writing to comply with 
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such request, or had allowed 6 months to elapse “without 
causing a suit to be brought for part or all the relief re¬ 
quested.” Also under the amendment provision was made 
that in the event the Attorney General “takes action,” 
the court could award the person who made the disclosure 
and request, fair and reasonable compensation for original 
information, evidence, and sources so disclosed, which was 
not in the possession of or obtained by the United States 
in the course of any investigation or proceeding instituted 
or conducted by it. The amount of the award was to be 
limited to not exceed one-tenth of the proceeds of suit or 
any settlement thereof, and the award was to be final. 

Amendment No. 2: This amendment would have stricken 
section 2 from the House bill. Section 2 of the House bill 
proposed to repeal section 3493 of the Revised Statutes 
(authorizing recovery of one-half the proceeds by the per¬ 
son bringing the suit, and recovery of costs), and proposed 
to repeal section 3494 of the Revised Statutes (providing 
that such suits should be commenced within 6 years from the 
commission of the act). Since the House bill proposed to 
eliminate private suits the two sections referred to were to 
have been repealed. However, the Senate amendments, 
limiting but not eliminating private suits, proposed to leave 
those sections of the law intact. The House recedes from 
its disagreement to this Senate amendment. Under the 
conference agreement, later discussed, it will appear that 
necessary parts of section 3493 have been incorporated in 
clause (E) (2). 

Amendment No. 3: This amendment of the Senate related 
to pending suits and would deny jurisdiction to the court of 
any pending suit which the court would not have jurisdic¬ 
tion of if it were a new suit. It would require the court to 
stay all further proceedings until the Attorney General 
shall have had 30 days’ opportunity to move to dismiss the 
case. Jurisdiction would not be denied where the Attorney 
General should not move to dismiss a pending case. A suit 
so dismissed could be again filed, upon compliance with the 
procedure set out in the first Senate amendment, “based on 
the same act, acts, and transactions involved in the suit 
previously brought if prior to the previous commencement 
thereof, the information, evidence, and sources upon which 
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such suit was based were not in the possession of or ob¬ 
tained by the United States in the course of any investiga¬ 
tion or proceeding instituted or conducted by it.” An 
extension period of 8 months was provided in the amend¬ 
ment to permit the refiling of a suit previously filed within 
the limitation period. This amendment of the Senate also 
provided that the Attorney General might “cause a suit to 
be brought based in whole or in part upon the act, acts, or 
transactions involved in such pending suit previously 
brought by such person either after receipt of such dis¬ 
closure and request or otherwise; and, if such suit brought 
by the Attorney General is based in whole or in part upon 
original information, evidence, or sources furnished or 
obtained through such pending suit or. by the plaintiff in 
such pending suit, the court may, upon application made by 
such plaintiff, award to him, out of the proceeds of the suit 
brought by the Attorney General or any settlement of any 
claim involved therein, an amount, not in excess of one-tenth 
of the proceeds or settlement, which in the judgment of the 
court is fair and reasonable compensation to such plaintiff.” 
The Senate recedes. The matter is covered by the confer¬ 
ence proposal. 

Amendment Xo. 4: This amendment of the Senate would 
make the act inapplicable to any suit filed prior to June 15, 
1942, or in which a final judgment had been entered, whether 
or not the case was on appeal. The Senate recedes. This 
matter is also covered by the conference proposal. 

Amendment to the title: The amendment of the Senate to 
the title of the bill is appropriate to the matter agreed upon 
in conference. The House recedes. 

The matter recommended by the conference as a substi¬ 
tute for Senate amendment Xo. 1, and which in fact disposes 
of the subject matter of Senate amendments 2, 3 and 4, 
provides the following: 

(A) redeclares jurisdiction in the courts specified, to 
entertain such suits brought by the United States. This 
much was in the House bill and was not changed by the 
Senate amendments,^ therefore it is not disturbed by the 
conference agreement. 

(B) redeclares jurisdiction in such courts to entertain 
such suits brought by private parties. A separation is made 
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between suits by the United States and those by private 
parties in order to facilitate the treatment of the procedures 
to be followed. 

(C) requires any person filing suit under (B) to serve a 
copy of the complaint upon the United States attorney for 
the district w’here suit is brought and to send to the At¬ 
torney General by registered mail a copy of the complaint 
and a disclosure in ^writing of substantially all evidence and 
information in his possession material to the effective prose¬ 
cution of such suit. The United States is afforded 60 days’ 
time after completion of the service above mentioned within 
which to enter appearance in the suit. If it declines in 
writing to the court or fails within such period to enter the 
suit such person may carry on the suit. If the United States 
enters appearance in the suit it shall carry on the action 
alone. In such event, the United States would not be bound 
by any action taken by the person who brought the suit and 
could proceed in all respects as if it w T ere instituting the 
suit. Should the United States fail to carry on the suit 
with due diligence within a period of six months from the 
date of its appearance, or within such additional time al¬ 
lowed by the court, such suit could be carried on by the 
person bringing the same in accordance with clause (B). 

Jurisdiction is denied to the court to proceed with any 
suit brought under clause (B) or pending suit brought under 
section 3491 of the Revised Statutes (private suits) 'when¬ 
ever it shall be made to appear that such suit was based 
upon evidence or information in the possession of the 
United States, or any agency, officer or employee thereof, 
at the time such suit was brought. 

It will not be possible to abate a pending suit if before 
such suit was filed such person had in his possession and 
voluntarily disclosed to the Attorney General substantial 
evidence and information which was not theretofore in the 
possession of the Department of Justice. 

(D) applies to pending suits, whether or not on appeal, 
and provides for a stay of all further proceedings, for 
written notice by registered mail to be given the Attorney 
General, and that the Attorney General shall have 60 days 
from the date of such notice to appear and carry on the suit 
in accordance with clause (C). 
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(E) (1) provides that in anv such suit if carried on by 
the United States the court may award to the person who 
brought such suit, from the proceeds collected, fair and 
reasonable compensation to such person for disclosure of 
the information or evidence not in the possession of the 
United States when the suit was brought. The amount of 
the award is limited to one-tenth of the proceeds. 

(E) (2) affects a suit not carried on by the United States, 
whether heretofore or hereafter brought. It provides that 
the court may award to the person who brought the suit and 
prosecuted it to final judgment, or to settlement, as provided 
in (B), out of the proceeds collected, fair and reasonable 
compensation to such person not in excess of one-fourth of 
the proceeds of such suit or any settlement thereof, for the 
collection of any forfeiture and damages. It also authorizes 
recovery of such reasonable expenses as the court shall find 
to have been necessarily incurred and of costs and insures 
that there shall be no claim for costs against the United 
States. 

Section 2 of the conference agreement provides for the 
repeal of section 3493 of the Revised Statutes. Relevant 
parts from that statute are included in (E) (2). The 
amount authorized to be recovered under that statute, of 
one-half, has been reduced to “fair and reasonable com¬ 
pensation” with a maximum allowance of one-fourth of the 
proceeds and reasonable expenses necessarily incurred. 

Hatton W. Sumners, 
Francis E. Walter, 

Clarence E. Hancock, 
Managers on the part of the House. 
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JOINT APPENDIX 


Complaint— (Filed July 19, 1950) 

The United States of America on the relation of Edward 
A. Leslie and Edward A. Leslie in his own behalf, as 
plaintiffs, bring this action against the Potomac Electric 
Company, defendant, and of the cause of action, the follow¬ 
ing is a statement: 

1. Edward A. Leslie, the relator, is a citizen of the United 
States, residing in the City of Arlington and in the County 
of Virginia, in the State of Virginia, and institutes this 
action in the name of and for the benefit of the United States, 
as well as for himself, under and by virtue of the statutes of 
the United States, and among others specifically Sections 
231 and 232 of Title 31 of the United States Code Annotated. 

2. That the defendant, the Potomac Electric Power Com¬ 
pany, is a corporation organized and existing under and by 
virtue of the laws of the United States, with its principal 
place of business in the City of Washington, in the District 
of Columbia, and as such is engaged in the business of the 
generation, transmission, distribution, and sale of electric 
energy, including the sale of electric energy to the Govern¬ 
ment of the United States, including the various Depart¬ 
ments, Agencies, Organizations and instrumentalities in the 
Executive, Legislative and Judicial establishments of the 
United States in the District of Columbia, and now and at 
all times hereinafter mentioned, the said defendant was so 
organized and engaged. 

3. That the defendant, its officers, agents and servants 
were not and are not in the military or naval service of the 
United States, or in the militia, called into or actually em¬ 
ployed in the service of the United States. 

4. That the acts of the defendant, its agents, and servants, 
and each of them hereinafter complained of were done in 
contravention and violation of the laws and statutes of the 
United States, and more particularly in contravention and 
violation of Sections 231 and 232 of Title 31 of the United 
States Code Annotated. 
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5. That for many years prior to and at all times herein¬ 
after mentioned and subsequently, the defendant, the Poto¬ 
mac Electric Power Company, erected and installed its 
cables, transmission and distribution lines within the Dis¬ 
trict of Columbia, and connected the same w'ith the various 
buildings and services owned or leased, operated and con¬ 
ducted by the United States and in and on said buildings, 
installed machinery and appliances for the conveyance 
thereto and thereon of electric energy and there were and 
are installed meters and instruments for the measuring of 
the amount and volume of electric current consumed thereon 
and therein, which said meters and measuring devices were 
and are periodically examined and read, and the volume and 
amount of current therefrom recorded, and that from such 
examination, reading and recording, charges, statements 
and claims are periodically submitted to the United States 
for payment and are paid at rates established by the said 
company; and that the said buildings, premises, services 
and instrumentalities of the United States to and on which 
said facilities are attached and affixed and said electric cur¬ 
rent conveyed by the defendant, and with respect to which 
the volume and amount of said current that is consumed is 
examined, read and measured and for which claims and 
statements are made by the defendant to the United States 
and paid are set forth in Appendix A w T hich is attached 
hereto and made a part hereof. 

That the rates and charges prevailing and received by 
the defendant for electric energy supplied by it to the United 
States in the District of Columbia are, according to the 
arrangement existing with respect thereto, based not upon 
the total volume of electric energy so supplied and consumed 
but upon the amount of electric energy supplied and con¬ 
sumed in or with respect to each separate building, premise 
and instrumentality as set forth and listed in Appendix A 
which is attached hereto. 

6. That the Potomac Electric Power Company is a public 
utility within the meaning and purview of the law’s of the 
District of Columbia, and as such its rates and charges and 
compensation are subject to the orders and the regulation 
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of the Public Utilities Commission of the District of Co¬ 
lumbia, and that said regulation and orders with respect to 
rates are controlled by the statutes of the United States, and 
more specifically by Section 43-401 of the Code of Laws of 
the United States for the District of Columbia. 

7. That in the months of May, June and portions of - 
the months of July, August and September,, in the year 
1948, the rates at which electric energy was sold by the 
defendant to the Government of the United States were 
designated in the rate schedules of the defendant as “Com¬ 
mercial Schedule D, Commercial Schedule E, Commercial 
Schedule L and Commercial Schedule P” which rates were 
then on file with the Public Utilities Commission of the 
District of Columbia as the effective rate schedules of the 
defendant. 

8. That on May 17, 1948, the defendant, the Potomac - 
Electric Power Company filed with the Public Utilities Com¬ 
mission of the District of Columbia an application request¬ 
ing authority to place into effect as of July 1,1948 new and 
adjusted rate schedules designed to produce additional 
operating revenues of approximately Three Million Dollars „ 
annually, based upon the sales of electric energy for the 
year 1947, which said application, after due notice, was 
examined by the Commission in hearings before the said 
Commission on June 7 and 8 and July 6 and 7, 1948, and 
that on July 19,1948, the Public Utilities Commission issued • 
with respect to said application its order No. 3402, being 
P. U. C. No. 3481 of the said Commission in formal case 
number 379, wherein it ordered as follows: 

It is ordered : 

That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Electric 
Power Company in the District of Columbia, set forth 
in the Appendix hereto, be made effective on all meter 
readings made on and after July 21, 1948. 

9. That in response to said order of the Public Utilities 
Commission, the defendant, the Potomac Electric Power - 
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Company, filed with the Commission new rate schedules 
entitled : 

General Terms and Conditions and Rate Schedules for 
Electric Service, Potomac Electric Power Company, 
District of Columbia, 194S (Effective July 21). 

wherein and whereby certain Commercial Schedules were 
discontinued, and there were inaugurated, by the defendant, 
increased rates designated as Commercial Schedule SC, 
Commercial Schedule LC, and Commercial Schedule RV. 

10. That the defendant, Potomac Electric Power Com¬ 
pany, renders all bills for the consumption for electric 
energy on a monthly basis, and that certain meters, instru¬ 
ments and devices commonly and currently used for the 
measurement of electric energy with respect to the trans¬ 
mission, distribution and sale of electric energy by all public 
utility companies engaged therein, including the defendant, 
the Potomac Electric Power Company, are designed, fixed 
and constructed so that the electric energy or impulse passes 
through such instruments and devices, and the rate at which 
it so passes is recorded mechanically in mathematical fig¬ 
ures, from which figures is determined the amount of 
electric energy, denominated in kilowatt hours, passing 
through said device; that in order to determine the amount 
of electric energy passing through said devices and con¬ 
sumed in the building or on the property or premises or with 
respect to the services in or at which the said devices are 
installed or attached, in a given time, the record is taken at 
the beginning of said period of time and at the end thereof 
and the one is subtracted from the other. 

11. That in order to record the amounts of electric energy 
passing through the meters, devices and instruments in¬ 
stalled wuth respect to the transmission, distribution and sale 
by the defendant, the Potomac Electric Power Company to 
the Government of the United States in the District of 
Columbia at each building, property or service as aforesaid, 
from and after the effective date of the orders of the Com¬ 
mission hereinabove set forth, and to apply the rates ap¬ 
proved in said orders, and compute the amount due therefor, 
it was and is requisite that the said meters be read with 
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respect to each period from or after the effective date of the 
orders for which the measurement and billing is done, at 
the beginning of the billing period and at the end of the 
billing period, and that both such readings of said meters be 
made on dates after the occurrence of the effective date of 
the said orders, and that this requirement was and is well 
known to the defendant. 

. » \ 

12. That the defendant, the Potomac Electric Power 
Company, well knowing the meaning and effective date of 
the orders of the Public Utilities Commission above set 
forth and with respect to the electric energy supplied by it 
to the Government of the United States in or with respect 
to the buildings, premises and services of the Government 
hereinabove set forth, in the months of June, July, August 
and September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, unlawful claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be unlawful, in that, with respect to the 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and by means of 
such unlawful claims did obtain from the Government 
payment of large sums of money in excess of the true amount 
due by the Government, and did unlawfully state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in, the 
sum of $75,000. 

13. That the defendant, the Potomac Power Company, 
well knowing the meaning and effective date of the or¬ 
ders of the Public Utilities Commission above set forth- 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to 
the buildings, premises and services of the Government 
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Company, filed with the Commission new rate schedules 
entitled: 

General Terms and Conditions and Rate Schedules for 
Electric Service, Potomac Electric Power Company, 
District of Columbia, 1948 (Effective July 21). 

wherein and whereby certain Commercial Schedules were 
discontinued, and there were inaugurated, by the defendant, 
increased rates designated as Commercial Schedule SC, 
Commercial Schedule LC, and Commercial Schedule RV. 

10. That the defendant, Potomac Electric Power Com¬ 
pany, renders all bills for the consumption for electric 
energy on a monthly basis, and that certain meters, instru¬ 
ments and devices commonly and currently used for the 
measurement of electric energy with respect to the trans¬ 
mission, distribution and sale of electric energy by all public 
utility companies engaged therein, including the defendant, 
the Potomac Electric Power Company, are designed, fixed 
and constructed so that the electric energy or impulse passes 
through such instruments and devices, and the rate at which 
it so passes is recorded mechanically in mathematical fig¬ 
ures, from which figures is determined the amount of 
electric energy, denominated in kilowatt hours, passing 
through said device; that in order to determine the amount 
of electric energy passing through said devices and con¬ 
sumed in the building or on the property or premises or with 
respect to the services in or at which the said devices are 
installed or attached, in a given time, the record is taken at 
the beginning of said period of time and at the end thereof 
and the one is subtracted from the other. 

11. That in order to record the amounts of electric energy 
passing through the meters, devices and instruments in¬ 
stalled with respect to the transmission, distribution and sale 
by the defendant, the Potomac Electric Power Company to 
the Government of the United States in the District of 
Columbia at each building, property or service as aforesaid, 
from and after the effective date of the orders of the Com¬ 
mission hereinabove set forth, and to apply the rates ap¬ 
proved in said orders, and compute the amount due therefor, 
it was and is requisite that the said meters be read with 
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respect to each period from or after the effective date of the 
orders for which the measurement and billing is done, at 
the beginning of the billing period and at the end of the 
billing period, and that both such readings of said meters be 
made on dates after the occurrence of the effective date of 
the said orders, and that this requirement was and is well 
known to the defendant. 

12. That the defendant, the Potomac Electric Power 
Company, well knowing the meaning and effective date of 
the orders of the Public Utilities Commission above set 
forth and with respect to the electric energy supplied by it 
to the Government of the United States in or with respect 
to the buildings, premises and services of the Government 
hereinabove set forth, in the months of June, July, August 
and September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, unlawful claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be unlawful, in that, with respect to the 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and by means of 
such unlawful claims did obtain from the Government 
payment of large sums of money in excess of the true amount 
due by the Government, and did unlawfully state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in the 
sum of $75,000. 

13. That the defendant, the Potomac Power Company, 
well knowing the meaning and effective date of the or¬ 
ders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to 
the buildings, premises and services of the Government 
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hereinabove set forth, in the months of June, July, August 
and September, 194S, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, false claims for the purpose of 
obtaining payment and approval of such claims, knowing 
said claims to be false, in that, with respect to the various 
buildings, premises and services of the Government as 
aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services upon 
a reading of the meters, installed with respect thereto, at 
a time previous to the effective date of said order, and on 
rates not then effective but unlawful, and by means of 
false claims did obtain from the Government payment of 
large sums of monev in excess of the true amount due bv 
the Government, and did falsely state the said claims against 
the Government to be true statements with respect to each 
such building, premises and service hereinabove set forth, 
to the damage of the Government in the sum of $75,000. 

14. That the defendant, the Potomac Electric Power Com¬ 
pany, well knowing the meaning and effective date of the 
orders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to the 
buildings, premises and services of the Government herein¬ 
above set forth, in the months of June, July, August and 
September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, fictitious claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be fictitious, in that, with respect to the 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric 
Power Company did base its charges or claims for payment 
for electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and by means of 
such fictitious claims did obtain from the Government pay- 
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ment of large sums of money in excess of the true amount 
due by the Government, and did fictitiously state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in the 
sum of $75,000. 

15. That the defendant, the Potomac Electric Power Com¬ 
pany, well knowing the meaning and effective date of the 
orders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to build¬ 
ings, premises and services of the Government hereinabove 
set forth, in the months of June, July, August and Septem¬ 
ber, 1948, made and caused to be made, presented and caused 
to be presented for payment and approval to and by the 
United States, fraudulent claims for the purpose of obtain¬ 
ing payment and approval of such claims, knowing said 
claims to be fraudulent, in that, with respect to the various' 
buildings, premises and services of the Government as 
aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and on 
rates not then effective but unlawful, and by means of such 
fraudulent claims did obtain from the Government payment 
of large sums of money in excess of the true amount due by - 
the Government, and did fraudulently state the said claims 
against the Government to be true statements with respect 
to each such building, premises and service hereinabove set 
forth, to the damage of the Government in the sum of 
$75,000. 

Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $150,000 being double the amount 
of the damages sustained by the United States as above 
set forth, or such sum that the Court may find, together 
with interest thereon in such cases made and provided, and 

That the Court enter judgment against the defendant for 
the sum of $2,000 for each unlawful, false, fictitious, or 
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fraudulent claim with respect to each such building and 
facility of the United States, set forth and aforesaid, in 
such cases made and provided; and 
That the Court enter judgment against the defendant 
for the costs of this action. 

Plaintiff demands a jury trial. 

• •••••• 


A copy of this Complaint together with a Disclosure in 
writing of substantially all the evidence and information 
which the relator has in his possession material to the 
effective prosecution of this suit has been sent by registered 
mail to the Attorney General of the United States at Wash¬ 
ington, District of Columbia, in accordance with the provi¬ 
sions of Section 232 of Title 31 U. S. C. 

(sgd) Christopher T. Boland 


Declination to Enter Suit— (Filed September 15, 1950) 

Comes now the United States and by the United States 
Attorney for the District of Columbia advises the Court 
that, pursuant to the provisions of 31 United States Code, 
232(C), the United States declines to enter the above en¬ 
titled suit. 


Answer— (Filed October 17, 1950) 

Now comes the defendant, Potomac Electric Power Com¬ 
pany, by its attorneys in the above entitled cause, and for 
answer to the complaint filed therein says: ' 

1. The complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 

2. The defendant admits (i) that it is a corporation exist¬ 
ing under and by virtue of the laws of the United States, 
with its principal place of business in the City of Washing¬ 
ton, in the District of Columbia; (ii) that it is engaged in 
the business of the generation, distribution and sale of 
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electric energy, and by reason thereof is a public utility; 
(iii) that it sells electric energy to the Government of the 
United States; (iv) that neither it nor any of its officers, 
agents or servants were or are in the military or naval 
service of the United States, or in the militia, called into or 
actually employed in the service of the United States; (v) 
that it has installed transmission and distribution lines 
within the District of Columbia and connected same with 
various buildings owned or leased by the United States for 
the purpose of furnishing electricity to said buildings; (vi) _ 
that it has provided meters for measuring the amount of 
electricity consumed in said buildings, which said meters 
are periodically read; (vii) that on the basis of such meter 
readings (after the subtraction therefrom of the total con¬ 
sumption shown by the last previous meter reading) the 
United States is billed for payment at established rates; 
(viii) that its rates and charges in the District of Columbia 
are fixed by the Public Utilities Commission of the District 
of Columbia; and (ix) that on May 17,1948 it filed an appli¬ 
cation with the Public Utilities Commission of the District 
of Columbia requesting authority to place into effect as of 
July 1, 1948 new and adjusted rate schedules designed to 
produce additional operating revenue upon which applica¬ 
tion said Public Utilities Commission, on July 19, 1948, 
after public hearings, issued its Order No. 3402 in Formal 
Case No. 379, which will be later referred to herein. 

3. Except as admitted in paragraph 2, above, the de¬ 
fendant denies each and every allegation in the complaint 
contained. 

4. The defendant avers as follows: 

(a) On May 17,1948 it filed with the Public Utilities 
Commission of the District of Columbia an application 
requesting authority to place in effect as of July 1,1948 
new and adjusted rate schedules, which said applica¬ 
tion, after due notice, was examined by the Commission 
at hearings before the Commission on June 7 and 8 
and July 6 and 7, 1948. Interested parties, including 
the United States of America through its Treasury 
Department, Bureau of Supply, were permitted to 
intervene and participated throughout the said pro- 
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ceedings. On July 8,1948 the Public Utilities Commis¬ 
sion issued its Order No. 3397 upon said application 
wherein it ordered as follows: 

“ Section 1. That the Potomac Electric Power 
Company shall submit promptly revised rate sched¬ 
ules substantially similar in form to the schedules 
presented in this proceeding, with the exception of 
Rider No. R-l—Water Heating—to proposed Resi¬ 
dential Schedule R, designed to produce additional 
annual revenue of $2,750,000 on the basis of sales of 
electric energy during the year 1947. 

“Section 2. That the rate schedules filed by the 
Potomac Electric Power Company in response to 
Section 1 hereof shall, when approved by the Com¬ 
mission, become effective on meter readings taken on 
and after July 21,1948.” 

(b) Pursuant to said order of the Public Utilities 
Commission, the defendant, on July 16, 1948, filed with 
the Commission revised rate schedules designed to 
produce additional operating revenues (based upon 
1947 sales of electric energy) of approximately 
$2,748,000 or $2,000 less than the increase found to be 
warranted by the Commission. Such revised rate 
schedules were substantially similar to the schedules 
proposed by the defendant in the proceeding to effect 
an increase in revenues of approximately $3,000,000. 

(c) On July 19,1948 the Public Utilities Commission 
of the District of Columbia issued its Order No. 3402 
wherein it approved said revised rate schedules after 
finding and concluding that they were fair and reason¬ 
able and wherein it ordered as follows: 

“That the terms, conditions and rate schedules 
for electric service to be furnished by the Potomac 
Electric Power Company in the District of Columbia, 
set forth in the Appendix hereto, be made effective 
on all meter readings made on and after July 21, 
s 1948.” 


^ * 


65 


The “Appendix’’ referred to in said Order No. 3402 
is entitled: 

“Teems, Conditions and Bate Schedules 

fob 

“Electric Service Furnished 
by 

“Potomac Electric Power Company 
“(Effective July 21, 1948)” 

(d) The Public Utilities Commission of the District 
of Columbia, in its “Findings and Opinion in Support 
of Orders Nos. 3397 and 3402”, dated September 15, 
1948, stated, among other things, that 

“On July 8, 1948, the Commission issued its opin¬ 
ion and order No. 3397 concluding that, an increase 
in rates in the annual amount of $2,750,000 was. 
necessary to maintain the Company in a sound finan¬ 
cial position and directing the Company to submit 
revised rate schedules designed to produce that 
amount. Revised rate schedules were submitted by 
the Company and on July 19, 1948, the Commission 
issued its Order No. 3402 approving the revised rate 
schedules to be made effective on all meter readings 
made on and after July 21, 1948.” 

(e) Upon the issuance by the Public Utilities Com¬ 
mission of the District of Columbia of its said Orders 
Nos. 3397 and 3402, neither the United States Govern¬ 
ment nor any of the other participants in the proceed¬ 
ings made any motion for reconsideration of either of 
the said orders, or made any attack against the same 
but, on the contrary, the United States Government 
prepared and submitted to the defendant for execution- 
a contract placing in effect the new rate schedules and 
applying the same to all of the defendant’s meter read¬ 
ings made on and after July 21, 1948, as more particu¬ 
larly set forth in paragraph (k), below. 

(f) Under the defendant’s meter reading and billing 
procedures, a meter reading cycle began on July 21, 
1948 and was continued until August 18, 1948. The 
bills based on such meter readings began to be mailed 




to customers on or about August 7, 1948 and the reve¬ 
nues produced for the defendant by such bills were 
the defendant’s August, 194S, revenues. All parties 
(including the United States Government) to the pro¬ 
ceedings which culminated in the issuance by the Public 
Utilities Commission of the District of Columbia of 
its said Orders Nos. 3397 and 3402 intended that what¬ 
ever rate increase were eventually granted by the 
Public Utilities Commission as a result of such pro¬ 
ceedings would be first reflected in the Company’s 
August, 1948, revenues (through the use of the new 
rates in the computation of the bills mailed out to 
customers on and after August 7, 1948), even though 
such revenues would be derived, in part, from elec¬ 
tricity delivered to customers prior to the effective 
date of the rate increase; and all parties to such pro¬ 
ceedings (including the United States Government and 
the Public Utilities Commission of the District of 
Columbia) interpreted said orders as requiring the 
use of the new rates in the computation of the bills 
based on the meter readings made during the July 21- 
August 18, 1948, meter reading cycle. 

(g) Said Orders Nos. 3397 and 3402 of the Public 
Utilities Commission of the District of Columbia were 
interpreted and applied by the defendant and by the 
United States Government in exactly the same manner 
as were previous rate reduction orders of said Com¬ 
mission applicable to the defendant, including the fol¬ 
lowing (all of which were expressed to become effective 
on meter readings taken on and after a specified date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February’ 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 
Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 
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(h) Under the provisions of the District of Colum¬ 
bia Code there can be in effect at any particular time 
only one schedule of rates applicable to any particular 
class of service. § 43-323 of that Code requires, the 
defendant to file with the Public Utilities Commission 
schedules showing “all rates, tolls, and charges which 
it has established and which are in force at the time 
for any service performed by it” and further provides 
that they “shall be the lawful rates, tolls, and charges 

* • # and shall remain and be in force until set aside 
by the commission”. §43-329 then provides that “it 
shall be unlawful for any public utility to charge, de¬ 
mand, collect, or receive a greater or less compensa¬ 
tion for any service performed by it # * * , or for any 
service in connection therewith, than is specified in 
such printed schedules # * * as may at the time be 
in force, or to demand, collect, or receive any rate, toll, 
or charge not specified in such schedules. The rates, 
tolls, and charges named therein shall be the lawful 
rates, tolls, and charges until the same are changed 
as provided in chapters 1-10 of this title”; and §43- 
902 provides that “If any public utility * # • shall 

• # • charge, demand, collect, or receive from any 
person * * * a greater or less compensation for any 
service rendered or to be rendered by it in or affecting 
or relating to the * * * furnishing of heat, light * * * 
or power • • • than that prescribed in the public 
schedules or tariffs then in force or established as pro¬ 
vided herein * • * such public utility shall be deemed 
guilty of unjust discrimination * • *.” 

Since the new rates were, by the terms of Orders 
Nos. 3397 and 3402, made effective on all meter read¬ 
ings made on and after July 21, 1948, they were thei 
only rates which were in force at the time the bills 
based on such readings were presented for payment 
and the Company was, therefore, required by law to 
compute such bills on the basis of such new rates. 

(i) The United States of America, through its Treas¬ 
ury Department, Bureau of Supply, was an intervenor 
and active participant in the proceedings which cul- 




68 





minated in the issuance by the Public Utilities Com¬ 
mission of the District of Columbia of its said Orders 
Nos. 3397 and 3402. Accordingly, the United States 
Government was fully advised in July, 1948, of what 
the Commission had ordered with respect to the de¬ 
fendant’s revised rate schedules. 

(j) At the time of the issuance of said Orders Nos. 
3397 and 3402 by said Public Utilities Commission, 
electric service was being rendered to the United States 
Government by the defendant under Contract No. TPS- 
67943, dated June 29, 1944, as amended by Amend¬ 
ment No. 1 thereto. Such contract provided, in part, 
that the defendant agreed to furnish to the Govern¬ 
ment, and the Government agreed to purchase from the 
defendant, such quantities of electric service as might 
be required for the operation of the establishments of 
the Government in the District of Columbia, with the 
compensation for the services contracted for to be in 
accordance with the rates and charges indicated in a 
schedule attached to the contract or such modifica¬ 
tions of such rates and charges as might be approved 
and ordered by the Public Utilities Commission of the 
District of Columbia. Such contract further provided 
that “All rate schedules for electric service are sub¬ 
ject to modification by the Public Utilities Commission 
of the District of Columbia * * * in the manner pro¬ 
vided by law * * * 

(k) Under date of August 25, 1948, the Assistant 
Director of the Treasury Department’s Bureau of Fed¬ 
eral Supply forwarded to the defendant for execution 
a new contract, No. Ts-10373, between the Bureau of 
Federal Supply and the defendant for the supply of 
electric service to the United States Government by 
the defendant. Such contract, as prepared by the 
United States Government, was executed and delivered 
by the United States and the defendant under date of 
August 30, 1948. It provides, among other things, 
that it supersedes as of July 21, 1948, all prior agree¬ 
ments between the United States and the defendant 
for the furnishing of electric service within the scope 
of the contract. 
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(l) Prior to July 21, 1948, the defendant was ob- , 
ligated to provide service to the United States Gov¬ 
ernment under the provisions of Contract No. TP3- 
67943, dated June 29, 1944, as amended. As of July 
21, 1948, this contract was superseded by Contract No. • 
Ts-10373, dated August 30, 1948. All invoices sub¬ 
mitted by the defendant to the United States Govern- ' 
ment during the months of May, June, July, August 
and September, 1948, were submitted under and pur¬ 
suant to the provisions of whichever of these contracts 
was applicable at the invoice date, and together the in¬ 
voices so submitted as to any one billing period con¬ 
stituted a single, itemized charge, statement and claim 
submitted by the defendant to the United States Gov¬ 
ernment. 

(m) The instant suit was brought under clause (B) 
of § 232 of Title 31 of the United States Code and it 
is based upon evidence or information in the posses¬ 
sion of the United States, or an agency, officer or em- . 
ployee thereof, at the time the suit was brought. 

By reason of the foregoing, the defendant says that the 
said cause should be dismissed, with costs to the defendant. - 


Pretrial Proceedings— (Filed June 27, 1952) 

• •••••• 

The issues in the case are: 

1. Whether or not it appears that the suit was based upon 
evidence or information in the possession of the United 
States, or any agency, officer or employee thereof, at the 
time the suit was brought, within the meaning of the statute." 

2. Whether or not the defendant, in billing the United . 

States subsequent to July 20, 1948, at rates set forth in 
Order No. 3402 of the Public Utilities Commission of the * 
District of Columbia, correctly interpreted and applied the 
provisions of Orders Nos. 3397 and 3402 of said Commis¬ 
sion. - 

3. If it should be found that the defendant, in so hilling 
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the United States, incorrectly interpreted and applied the 
provisions of said Orders Nos. 3397 and 3402, then whether 
or not within the meaning of the statute the defendant knew, 
at the time of rendering such bills, that they were false, 
fictitious or fraudulent. 

4. If it should be found (i) that the defendant, in so bill¬ 
ing the United States, incorrectly interpreted and applied 
the provisions of said Orders Nos. 3397 and 3402 and (ii) 
that within the meaning of the statute the defendant knew, 
at the time of rendering such bills, that they were false, 
fictitious or fraudulent, then 

(a) whether or not bills rendered by the defendant 
for electric service furnished to buildings, facilities or 
agencies of the government of the District of Columbia 
are claims upon or against the Government of the 
United States or any department or officer thereof, 
within the meaning of the statute; and 

(b) whether all bills so rendered to the United States 
constituted a single claim, within the meaning of the 
statute, or whether each such bill constituted a separate 
claim within the meaning of the statute. 

Stipulations : By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 


• •••••• 

7. The Plaintiff admits all allegations contained in the 
Defendant’s Answer, except the following: 

(a) The allegation contained in paragraph 1. 

(b) The allegations contained in the last sentence of 
paragraph 4(f). 

(c) The allegations contained in paragraph 4(g). 

(d) The allegations contained in paragraph 4(h). 

(e) The allegations contained in paragraph 4(m). 

(f) The allegations contained in the last five lines 
of paragraph 4(1) after the word date therein. 


71 


Motion to Dismiss for Lack of Jurisdiction or fob Failure 
to State A Claim Upon Which Relief can be Granted, 
or, if Such Motion be Denied, for Summary Judgment— 
(Filed July 10, 1952) 

Now comes the defendant, Potomac Electric Power Com¬ 
pany, by and through its attorneys, and moves this Honor¬ 
able Court for an order dismissing, for lack of jurisdiction 
or for failure to state a claim upon which relief can be 
granted, the Complaint filed in the above-entitled cause, 
or, if such motion be denied, for an order granting sum¬ 
mary judgment in the cause to the defendant, and as 
grounds therefor respectfully says: 

1. The suit was brought under clause (B) of §232 of 
Title 31 of the United States Code, and the United States 
has declined to enter the suit. 

; 

2. The Court lacks jurisdiction to proceed with the suit 

because it appears from the pleadings, the pretrial order 
and the annexed affidavits (including the “Disclosure”, 
dated July 19,1950, made by the relator-plaintiff to The At¬ 
torney General of the United States) that the suit was 
based upon evidence or information in the possession of 
the United States, or an agency, officer or employee thereof, 
at the time the suit was brought. * 

3. Relief could only be had if the defendant should be 
found to have made a misrepresentation of fact, and the 
only misrepresentation alleged by the Complaint to have 
been made by the defendant is one of law. 

4. The pleadings, the pretrial order and the annexed af¬ 
fidavits entitle the defendant to summary judgment because 
they show, as a matter of law, that the defendant did not 
knowingly make or present to the United States any false, 
fictitious or fraudulent claim, as is alleged by the plaintiff 
and as is essential to any recovery by the plaintiff under 
the provisions of § § 231-235 of Title 31 of the United States 
Code. 


• •••••• 



Affidavit of E. J. Milligan 
District of Columbia: ss. 

E. J. Milligan, being duly sworn, deposes and says: 

1. That he now is, and since August 16, 1941 has been, 
Executive Secretary of the Public Utilities Commission of 
the District of Columbia (the “Commission”), and that 
in such capacity he is in charge of the records of the Com¬ 
mission. 

2. That attached hereto as Exhibits A, B-l, B-2 and C 
are true and correct copies of the following: 

1. Exhibit A—Orders Nos. 3397 and 3402 of the Com¬ 
mission, dated July 8 and 19, 1948, respectively, to¬ 
gether with the Commission’s Findings and Opinion, 
dated September 15, 1948, in support of such orders. 

2. Exhibits B-l and B-2—Letter, dated July 28,1950, 
received by the Commission from H. G. Morison, Esq., 
Assistant Attorney General of the United States, and 
the informer’s “Disclosure” which was enclosed there¬ 
with. 

3. Exhibit C—Letter, dated August 15, 1950, sent, 
by direction of the Commission, by the affiant to The 
Attorney General of the United States in response to 
the letter attached hereto as Exhibit B-l. 
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Exhibit A. 

Findings and Opinion, September 15, 1948 
In Support of 

Order No. 3397, July 8, 1948 
Order No. 3402, July 19, 1948 

As amended by Ordeb No. 3410, August 19,1948. 

Public Utilities Commission of the District of Columbia 

In, the Matter of 

Application of the Potomac Electric Power Company for 
Authority to Increase its Existing Schedules of Tariffs and 
Kates and to Make Adjustments in Certain of Said Sched¬ 
ules. 

• ••••••' 


Appearances: 

James Francis Reilly and William K. Laws, for the 
Potomac Electric Power Company. 

Vernon E. West, General Counsel, and Lloyd B. Harri¬ 
son, Special Assistant Corporation Counsel, for the Com¬ 
mission. 

John O’Dea, People’s Counsel. 

W. Joseph Tewes, appearing on behalf of the Public 
Service Commission of Maryland. 

Byron E. Harding, for the United States Government, 
through its Treasury Department, Bureau of Federal 
Supply. 

Milo H. Brinkley, for the Federation of Citizens’ Asso¬ 
ciations. 

Christopher T. Boland, for Fainnac Corporation. 

• •••••• 

Findings and Opinion in Support of Orders Nos. 3397 and 

3402 

• •••••• 

On May 17, 1948, the Potomac Electric Power Company 
(hereinafter referred to as the “Company”) filed an appli¬ 
cation with this Commission for authority to put into 
effect, as of July 1,1948, a proposed new schedule of rates 
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for electric service as set forth in Exhibit A attached to 
the application. Simultaneously, the Company filed as part 
of its Exhibit A, and requested approval of, certain revi¬ 
sions of the General Terms and Conditions for Furnishing 
Electric Service. 

• •••••• 

, People’s Counsel participated in these proceedings. In 
addition, petitions of intervention filed by the United States 
of America, through the Bureau of Federal Supply of the 
Treasury Department and by Fairmac Corporation were 
granted. Appearances were also noted for the Federation 
of Citizens’ Associations, the Fort Davis Citizens’ Asso¬ 
ciation, and the Building Owners and Managers Associa¬ 
tion. 

At the hearings held on June 7th and 8th the Company 
presented voluminous testimony in support of the applica¬ 
tion. In order to give parties ample time to prepare for 
cross examination and to prepare rebuttal testimony, the 
hearings were recessed until July 6th. On that date and 
the following day, July 7th, cross examination was com¬ 
pleted and rebuttal testimony introduced. On July 8, 194S, 
the Commission issued its opinion and order No. 3397 con¬ 
cluding that an increase in rates in the annual amount of 
$2,750,000 was necessary to maintain the Company in a 
sound financial position and directing the Company to sub¬ 
mit revised rate schedules designed to produce that amount. 
Revised rate schedules were submitted by the Company 
and on July 19, 1948, the Commission issued its Order No. 
3402 approving the revised rate schedules to be made effec¬ 
tive on all meter readings made on and after July 21, 194S. 

• •••••• 

Chief of the Public Utilities Division of the Bureau of 
Federal Supply of the Treasury Department, David Kosh, 
testified with respect to the extent of the increase neces¬ 
sary and also with respect to the common stock earnings 
of the Company and certain other groups of utility com¬ 
panies. 

• •••••• 
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On the basis of the Company’s forecast, which was con¬ 
ceded to be conservative by both the Commission’s witness 
and the witness for the United States Government, operat¬ 
ing income of $4,206,129 for the year 1948 will provide a 
return of 4.11% on estimated weighted net investment for 
that year. 

• •••••• 

Order No. 3397. 

• • • • • • • , 

On May 17, 1948, the Potomac Electric Power Company 
(the Company) filed an application requesting authority 
to place into effect new and adjusted rate schedules designed 
to produce additional operating revenues (based upon 1947 
sales of electric energy) of approximately $3,000,000 an¬ 
nually. 

Hearings on the Company’s application were held on 
June 7th and 8th, at which time the Company, with minor 
exceptions, presented its entire case. The hearings were 
recessed for four weeks to afford the Commission and the 
parties an opportunity to study the record, prepare cross- 
examination and rebuttal testimony. Further hearings 
were then held on July 6th and 7th. 

After careful consideration of the entire record in this 
case, the Commission has reached the conclusion that an 
increase in the rates charged by the Company for electric 
service in the annual amount of $2,750,000 (based upon 
sales of electric energy during the year 1947) is necessary 
to maintain the Company in a sound financial position 
and to provide it with the heretofore determined fair and 
reasonable return of 5-1/2% on its investment devoted to 
the furnishing of electric service. 

In view of the foregoing, the Company will be directed to 
revise the rate schedules presented in this proceeding to 
produce the increase in annual revenues hereinabove found 
to be necessary. 

The Commission concludes that Rider No. R-l—Water 
Heating—to proposed Residential Schedule R should be 
eliminated from the revised schedules to be submitted by 
the Company. 

Detailed findings and opinion in support of the conclu- • 
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sions reached herein will be issued at a later date. In view 
of the foregoing, 

It Is Ordered : 

Section 1. That the Potomac Electric Power Company 
shall submit promptly revised rate schedules substantially 
similar in form to the schedules presented in this proceed¬ 
ing, with the exception of Rider No. R-l—Water Heating— 
to proposed Residential Schedule R, designed to produce 
additional annual revenue of $2,750,000 on the basis of sales 
of electric energy during the year 1947. 

Section 2. That the rate schedules filed by the Potomac 
Electric Power Company in response to Section 1 hereof 
shall, vrhen approved by the Commission, become effective 
on meter readings taken on and after July 21, 1948. 

• •••••• 

Order No. 3402 


In response to Section 1 of Order No. 3397 the Potomac 
Electric Power Company on July 16,1948, filed revised rate 
schedules designed to produce additional operating reve¬ 
nues (based upon 1947 sales of electric energy) of ap¬ 
proximately $2,748,000 or $2,000 less than the increase found 
to be warranted by the Commission. The revised rate 
schedules are substantially similar to the schedules pro¬ 
posed by the Company in this proceeding to effect an in¬ 
crease in revenues of approximately $3,000,000. 

After a careful review of the terms, conditions and re¬ 
vised rate schedules, the Commission finds and concludes 
that they are fair and reasonable and are hereby approved. 
In reaching this conclusion the Commission has given care¬ 
ful consideration to the contention of the Fairmac Corpo¬ 
ration that the discount for primary service should remain 
at 10%. The reasons for the foregoing conclusion will 
be incorporated in the findings and opinion which are to 
be issued at a later date. 
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In view of the foregoing, 

It Is Obdebed : 

That the terms, conditions and rate schedules for electric 
service to be furnished by the Potomac Electric Power Com¬ 
pany in the District of Columbia, set forth in the Ap¬ 
pendix hereto, be made effective on all meter readings 
made on and after July 21, 1948. 

• •••••• 

Exhibit B-l 

Depabtmext of Justice 
Washington, D. C. 

Jul 28 1950 

Public Utilities Commission of the District of Columbia 

Washington, D. C. 

Re: United States ex rel. Leslie v. Potomac Electric 
Power Company; District of Columbia, Civil No. 311S-50— 
Informer’s suit under False Claims Statute. 

Gentlemen: 

Edward A. Leslie has filed an informer’s suit in the 
name of the United States against the Potomac Electric 
Power Company (PEPCO) under the provisions of the 
False Claims Statute (31 U.S.C. 231 et seq.) alleging that 
the Government was defrauded of substantial sums of 
money by PEPCO’s presentation of false claims or bills 
for electric energy supplied during certain parts of the 
year 1948. Judgment is sought for double the Govern¬ 
ment’s damages plus a $2000 forfeiture for each false bill, 
the total number of which bills appears to exceed 200. 

The statute prescribes a rather short time during which 
this Department must determine whether to enter the suit 
on behalf of the United States and to carry on its prosecu¬ 
tion in place of the informer, and before arriving at that 
decision we should like to be in possession of all material 
facts necessary to enable us to arrive at a reasonably in¬ 
formed judgment. It will therefore be appreciated if you 
advise us not later than August 15, 1950 with respect to 
the points and questions hereinafter referred to. 
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Enclosed for your information is a copy of the Com¬ 
plaint in the action, together with the informer’s 4 ‘dis¬ 
closure” of the evidence and information in his possession 
relative to the suit. 

As you will observe from the Complaint, the matter 
arises from the application by PEPCO filed with you on 
May 17, 1948 for new rate schedules. Hearings were held 
in the case, following which your Commission on July 19, 
1948, issued its Order No. 3402, allowing certain new in¬ 
creased rates to “be made effective on all meter readings 
made on and after July 21, 1948”. The issue appears to 
hinge on the interpretation of the above-quoted language 
in the Order. 

PEPCO’s interpretation, as we understand it, was that so 
long as a meter was read on or after July 21, 1948, the new 
rates were applicable to all energy supplied during the 
monthly period ending as of the time of such reading. For 
example, if a consumer’s meter had been read on June 21, 
1948 and July 21, 1948, the new rates were applicable to the 
electric current supplied during the entire intervening 
monthly period. PEPCO apparently submitted hills to all 
consumers in the District of Columbia (including the Gov¬ 
ernment) on that basis and was paid accordingly. 

The theory of the informer Leslie, as we understand it, is 
that such an application or interpretation of the PUC order 
was not only erroneous but was known by PEPCO to be 
erroneous. According to Leslie, the new rates were intended 
to, and could legally, apply only to electric current supplied 
during the monthly period for which the initial meter read¬ 
ing was made on or after July 21,1948. 

It may he helpful if we again set forth at this point the 
exact language of the PUC order, and if we paraphrase in 
parallel columns our understanding of the respective inter¬ 
pretations of the informer and of PEPCO. 

Language used in PUC Order 

The new rates shall 

“be made effective on all meter readings made on and 
after July 21, 1948” 


79 


PEPCO*s Interpretation 

“be made effective on all 
meter reading’s made on and 
after July 21, 1948, showing 
electric current supplied dur¬ 
ing the period ending as of 
the date of such readings/ ’ 


Informer’s Interpretation 

“be made effective on all 
meter readings made on and 
after July 21, 1948, showing 
electric current supplied dur¬ 
ing the period beginning as 
of the date of such read¬ 
ings/ ’ 


As bearing both on the informer’s allegations that 
PEPCO’s interpretation of the PUC order was improper 
and that it was known by PEPCO to be improper, the 
informer submits the following: that PEPCO’s interpreta¬ 
tion would result in the retroactive application of the rate 
increase; that the PUC has no legal authority to increase 
rates retroactively; that PEPCO knew of such legal princi¬ 
ples; that similar or identical language in rate change 
orders by the PUC and other regulatory bodies have uni¬ 
formly been interpreted by such bodies and by the courts 
to accord with the informer’s construction of the “effective 
date” provision of PUC order No. 3402; and that PEPCO 
itself has in the past applied and interpreted similar PUC 
orders providing for rate adjustments in accordance with 
the interpretation advanced by the informer and contrary 
to that applied by PEPCO in its billings in the instant 
matter. 

The Claims Division of this Department would appreciate 
a complete and detailed statement of your views and com¬ 
ments with respect to all the above-mentioned points as well 
as any others that may seem to be pertinent. In the event 
the record or portions thereof in the specific case resulting 
in Order No. 3402 may be deemed to cast light on the ques¬ 
tion of the Commission’s intent with respect to the “effec¬ 
tive date” language used in the Order, we should like to be 
apprised thereof. Similarly, if the Commission has had 
occasion at some other time to express an opinion or render 
a decision with respect to the proper interpretation of that 
language, we should desire to be informed. Any other 
precedents, whether by the courts or by your Commission 
or any other regulatory agency, bearing on the factual or 
legal problems here involved should similarly be cited. 


• • 




• • 
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Exhibit B-2 
Disclosure 

To the Attorney General of the United States: 

Edward A. Leslie discloses to the Attorney General in 
this writing pursuant to Sections 231 and 232 of Title 31 
of the United States Code Annotated: 

1. That he has on behalf of the United States of America 
on relation of himself, as well as on behalf of himself, filed 
a complaint against the Potomac Electric Power Company 
in the United States District Court for the District of 
Columbia under Sections 231 and 232 of Title 31 of the 
United States Code Annotated, praying judgment against 
the said Potomac Electric Power Company for damages 
and penalties growing out of unlawful, false, fictitious or 
fraudulent claims filed by said Company against the United 
States. 

2. That he is an electrical engineer and from the year 
1945 to the present time vras and is engaged in the practice 
of his profession in the District of Columbia on behalf of 
various and sundry clients, in the course of which it was 
and is his duty and practice to examine and check the 
bills and accounts of various consumers, and classes thereof, 
of electric energy supplied by the Potomac Electric Power 
Company. 

3. That in the course of his employment, he became fam¬ 
iliar with the proceedings and order of the Public Utilities 
Commission of the District of Columbia in the period from 
May to September, 1948, wherein and whereby an increase 
in the electric rates charged by the Potomac Electric Power 
Company was approved by said Commission; that after 
the effective date of the order by which the rate increase 
was approved, he discovered in examining and checking 
the electric bills of his clients that the Potomac Electric 
Power Company had rendered bills and collected charges 
at the new rates for current consumed prior to the effec¬ 
tive date of the order, and that the Potomac Electric Power 
Company had rendered bills and collected charges in such 
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a manner from the following of his clients including the 
properties involved: 

(a) Mark Winkler Management 

Winthrop House 1725 Mass. Ave., N. W., Wash¬ 

ington, D. C. 

Washington House 2120 16th Street, N. W. 
Woodward Building 733 15th Street, N. W. 
Portland Building 1129 Vermont Ave., N. W. 
Commonwealth Building 1625 K. Street, N. W. 

(b) L & S Construction Company 

2800 Woodley Road, N. W., Washington, D. C. 

(c) Ducirco Inc. 

1746 Connecticut Ave., N. W., Washington, D. C. 
(DuPont Circle Building) 

(d) The Brookings Instituiion 

722 Jackson Place, N. W., Washington, D. C. 

New Medical Building, 1726 Eye Street, N. W. 

(e) Ring Engineering Company 

Ring Building, 18th & M Streets, N. W., Washing¬ 
ton, D. C. 

(f) Woodward & Lothrop 

Main Store Washington, D. C. 

North Store 

Service Building, 131 M. Street, N. E. 

(g) Goodden & Small 

Hillside Terrace, 1900 23rd Street, S. E., Washing¬ 
ton, D. C. 

(h) Cafritz C ompany 

Greenwood Bowl, 3540 E. Capitol St., Washington, D. C. 
Empire Apts., 2000 F. Street, N. W. 

Majestic Apts., 3200 16th Street, N. W. 

Greenwood Apts., 1020 19th Street, N. W. 

(i) The Ambassador Hotel, 14th & K Sts. N. W., Wash¬ 
ington, D. C. 

(j) The Willard, 14th & Pa. Ave., N. W., Washing¬ 
ton, D. C. 
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(k) Kaywood Gardens Apartment, Mt. Rainier, Mary¬ 
land 

(l) Falkland Properties, Inc., Silver Spring, Maryland 

(m) The Falkland Company, Silver Spring, Maryland 

(A. Staton, President) 

(n) Queens Manor Corporation, Mt. Rainier, Maryland 

(o) Queens Manor Addition, Inc., Mt. Rainier, Maryland 

4. That the records of the Potomac Electric Power Com¬ 
pany will show that the rate increase has been uniformly 
and universally applied to all customers as in the case of 
his clients above listed, including the United States, and 
that said records will disclose that claims had been made 
and presented by the Company against and collections 
made from the United States for the periods and in the 
manner set forth in the complaint of your informant, a 
copy of which is attached hereto. 

5. That the wording and form of the order of the Pub¬ 
lic Utilities Commission by which the rate increase of the 
Potomac Electric Power Company had been approved is 
the usual and commonly accepted wording and form of 
such orders, and the meaning of said order was and is 
well known to the Potomac Electric Power Company. 

6. That he submitted the problem of overcharge to the 
Potomac Electric Power Company through its commer¬ 
cial manager, Mr. J. S. Bartlett, and pointed out the mis¬ 
application of the order; that thereupon he received a let¬ 
ter from H. Wise Kelly, Attorney for the Company, which 
showed that the over-charge was by design and intent, a 
copy of which letter is attached hereto and made a part of 
this Disclosure; that following the receipt of this letter, 
he discussed the subject with Alfred G. Neal, the President 
of the Company, who verbally confirmed the position of 
the Company’s Attorney, as stated in said letter. 

7. That the proof of the deliberate overcharge and col¬ 
lection from the United States consists of: 

(a) The illegal retroactive application of the rate 
increase authorized by the Public Utilities Commis¬ 
sion of the District of Columbia. 
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(b) The lack of authority in the Public Utilities 
Commission to issue orders authorizing retroactive 
rate increases. 

(c) The order of the Public Utilities Commission of 
the District of Columbia dated July 19, 1948, which 
did not authorize the retroactive application of the 
rate increase authorized therein. 

(d) The universal and well recognized interpreta¬ 
tion of orders similar to that which was issued by the 
Public Utilities Commission of the District of Colum¬ 
bia on July 19, 1948. 

(e) The books and records of the Potomac Electric 
Power Company showing the illegal retroactive ap¬ 
plication of the rate increase in bills rendered to and 
collections received from the United States Govern¬ 
ment. 

(f) The letter from the Potomac Electric Power 
Company dated April 8, 1949, a copy of which is at¬ 
tached hereto. 

(g) The statement of the President of the Potomac 
Electric Power Company to your informant. 

• *•*••• 

Potomac Electric Power Company 
10th and E Streets, Northwest 
Washington, D. C. (4) 

H. Wise Kelly, April eight 

Attorney 1949 

Mr. Edward A. Leslie, 

Washington Building, 

15th and G Streets, N. W., 

Washington 5, D. C. 

Dear Mr. Leslie: 

Our Mr. J. S. Bartlett, Commercial Manager, has ad¬ 
vised me that you are having some difficulty in the con¬ 
struction of Public Utilities Commission Order No. 3402, 
issued July 19, 1948, which changed and revised our rates. 
The provision of the Order that apparently is in question 
is as follows: 
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It Is Ordered : 

That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Elec¬ 
tric Power Company in the District of Columbia, set 
forth in the Appendix hereto, be made effective on all 
meter readings made on and after July 21, 194S. 

Apparently the construction you place upon this Order is 
that it should have read “be made effective on all current 
consumed on and after July 21, 1948” and that you are 
not satisfied with the language actually used “be made 
effective on all meter readings made on and after July 21, 
1948.” For many years similar language in previous or¬ 
ders has been used and the Public Utilities Commission, as 
well as the company, are fully advised as to the construc¬ 
tion of the said language, and it has always been con¬ 
strued to mean that the increase of rates applied to the 
current shown by meter readings on and after the effective 
date. Were this not the proper construction of this Order, 
it would bring about serious difficulties from an operating 
point of view, and the effective date to permit the Com¬ 
pany an increase would be delayed beyond any contempla¬ 
tion on behalf of the Commission. 

Consequently it is my opinion that the language used 
in the Order is the proper language, and was language 
designed to meet circumstances in cases of this character 
and means that the rates were to be applied on all meter 
readings made on and after July 21, 1948, and that the 
method used is the correct one. 

Very truly yours, 

(sgd.) H. W. Kelly, 

Attorney. 
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Exhibit C 

Public Utilities Commission 

of the District of Columbia P.U.C. No. 1156/24 

/ 

August 15, 1950 

The Honorable 
The Attorney General of the 
United States 
Washington, D. C. 

Re: United States ex rel. Leslie v. Potomac Electric 
Power Company; District of Columbia, Civil No. 3118-50— 
Informer’s suit under False Claims Statute. 

Dear Sir: 

This is in answer to your letter of July 28, 1950, HGM: 
JHR, 77-16-1063. 

The Commission has carefully considered your letter 
and the complaint filed by Edward A. Leslie, copy of which 
accompanied your letter. The Informer’s interpretation 
of Order No. 3402 is contrary to the intent of the Com¬ 
mission at the time the order was issued and is contrary 
to a practice that has been followed for twenty-five years. 

From 1925 to 1947, there was in effect a sliding-scale plan 
for rate adjustments for electric energy sold in the Dis¬ 
trict of Columbia. During the more than twenty years that 
plan was in effect, the Commission’s orders made rate ad¬ 
justments and provided that the rates prescribed should 
take effect on all meter readings made on or after the effec¬ 
tive date. The rate adjustment feature of the sliding- 
scale plan was abandoned in 1947, and since that date the 
Commission’s rate orders have provided in similar lan¬ 
guage that the rate schedules should be made effective on 
all meter readings made on and after the date prescribed. 
In the application of all such rate schedules, the intention 
of the Commission was that the rates should be applied 
to all consumption shown by the meter readings taken on 
and after the date prescribed by the order. It was the 
practice of the Company during that period to apply the 
rate schedules in that maner. The Commission, the Com- 


pany and the public have understood that new rate sched¬ 
ules were to be applied to the consumption of electric 
energy shown by the meter readings on the date prescribed 
by the Commission’s order. 

For many years, the Commission has ordered reductions 
in the charges for gas and electricity to go into effect on 
meter readings made shortly after the orders were issued, 
and in several instances prior to the date of promulgation 
of the orders. In no instance did either Washington Gas 
Light Company or Potomac Electric Power Company com¬ 
plain that such reductions constituted retroactive applica¬ 
tion of the reduced rates. 

Order No. 3402 approved the terms, conditions and rate 
schedules required by Order No. 3397, and made them effec¬ 
tive on all meter readings made on and after July 21, 194S. 
The terms, conditions and rate schedules are attached to 
Order No. 3402 as an appendix. The appendix shows on 
its face that the rates prescribed were to be applied to the 
consumption of electric energy determined on a monthly 
billing basis. 

Before the Informer’s suit was filed, Mr. Leslie had been 
informed by Potomac Electric Power Company that it had 
been the understanding of the Commission and the prac¬ 
tice of the Company to apply new rate schedules to elec¬ 
tric current supplied during the billing period ending as 
of the date prescribed by the Commission. The interpreta¬ 
tion placed by the Company upon the Commission’s order 
is in accordance with the views held by the Commission and 
discussed informally by the Commission and its staff prior 
to the filing of the Informer’s suit. 

The Commission is not informed of any interpretation 
or practice among regulatory bodies contrary to that fol¬ 
lowed by it. The Potomac Electric Power Company has at 
all times in the past interpreted and applied rate orders in 
accordance with the Commission’s interpretation and intent. 

It is the Commission’s belief that Order No. 3402 does 
not apply rates retroactively. On May 17, 1948, Potomac 
Electric Power Company filed an application with this 
Commission requesting authority to place into effect new 
rate schedules designed to produce additional operating 
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revenues of approximately $3,000,000. After a full hear¬ 
ing, the Commission on July 8, 1948, issued its Order No. 
3397, in which it directed the Company to submit revised 
rate schedules designed to produce additional annual reve¬ 
nues of $2,750,000 on the basis of sales of electric energy 
during the year 1947, and it provided that the schedules 
when so filed and approved by the Commission would be¬ 
come effective on meter readings taken on and after July 
21, 1948. Order No. 3402 was promulgated July 19, 1948, 
approving the revised schedules filed pursuant to the di¬ 
rection of Order No. 3397. 

Consumers of electricity were advised, therefore, as early 
as May 1948, of the investigation being conducted by the 
Commission to determine just and reasonable rates to be 
charged by Potomac Electric Power Company. A con¬ 
sumer does not have the right to the continued use of pub¬ 
lic utility service because of a contract, express or implied, 
or a belief that he has such right. Eeiskell v. C. & P. Tel. 
Co., 45 App. D. C., 138. 

Paragraph 28 of the Act creating the Commission (Sec. 
43-327, D. C. Code) authorizes a utility to put into effect 
new rate schedules upon ten days’ notice to the Commis¬ 
sion. Paragraph 24 of the Act (Sec. 43-323 of the Code) 
requires every public utility to file with the Commission 
“within a time to be fixed by the Commission” schedules 
showing rates, tolls, charges, etc. Paragraph 62 of the 
Act (Sec. 43-702 of the Code) provides the Commission 
may “at any time” upon notice and opportunity for hear¬ 
ing rescind, alter or amend any order fixing rates, etc. 
Paragraph 88 of the Act (Sec. 43-911 of the Code) provides 
that “whenever, after hearing and investigation” the Com¬ 
mission shall find that any rate, etc. is unreasonable or 
discriminatory, it shall have the power to regulate, fix and 
determine the same. 

There is no specific nor implied provision in the Act creat¬ 
ing the Commission that would limit the time within which 
it may put rates into effect. There is a significant absence 
in the Act of any provision that the rates determined shall 
be “thereafter” charged for services to be “thereafter” 
rendered. 
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If, as a matter of law, rates approved by Order No. 3402 
have the “effect” of being retroactive, they are made so 
under Congressional authority to fix rates “at any time” 
after notice and opportunity for hearing. Congress has 
such power, and the exercise of discretion under that power 
is not invalid. 

In Civil Action No. 673-50, in the United States District 
Court for the District of Columbia, Judge Goldsborough 
held that an order issued on November 9, putting rates into 
effect on meter readings taken on and after November 16, 
was arbitrary and should not stand. Judge Goldsborough 
said that he was not entirely satisfied that the rates were 
retroactive, but that putting rates into effect one week after 
the issuance of the order was arbitrary. This decision is 
on appeal to the United States Court of Appeals for the 
District of Columbia Circuit in Nos. 10705 and 10706 and 
will be argued in October 1950. 

By direction of the Commission: 

E. J. Milligan, 
Executive Secretary 

Affidavit of James H. Flanagan 
District of Columbia: ss. 

James H. Flanagan, being duly sworn, deposes and says: 

1. That he now is, and since February 21, 1942 has been, 
a member of the Public Utilities Commission of the Dis¬ 
trict of Columbia (the “Commission”) and that since Sep¬ 
tember 1, 1942 he has been Chairman of the Commission. 

2. That as Chairman of the Commission he presided at 
the proceedings which culminated in the issuance by the 
Commission of its Orders Nos. 3397 and 3402, dated, re¬ 
spectively, July 8 and July 19, 1948. 

3. That as Chairman of the Commission he took an active 
part in the deliberations of the Commission which led to 
the promulgation of said Orders, and an active part in the 
promulgation of said Orders. 

4. That he has read the Complaint and the Answer which 
have been filed in Civil Action No. 3118-’50, now pending 
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in the United States District Court for the District of 
Columbia. 

5. That the manner in which Potomac Electric Power 
Company interpreted and applied said Orders Nos. 3397 
and 3402, as set forth in said Complaint and in said Answer, 
is the manner in which the Commission, at the time it is¬ 
sued said Orders, intended said Orders to he interpreted 
and applied. 

6. That the interpretation placed upon said Orders by 
the relator-plaintiff in said Civil Action No. 3118-’50 is 
contrary to the intent of the Commission at the time said 
Orders were issued. 

Affidavit of E. A. Fletcher 
District of Columbia: ss. 

E. A. Fletcher, being duly sworn, deposes and says: 

1. From January 1, 1933 to April 1, 1939 he was a Sec¬ 
tion Leader in the Commercial Bookkeeping Department 
of Potomac Electric Power Company (the “Company”), 
in charge of the billing of the Company’s Government and 
special accounts. During such period such department was 
charged with responsibility for the computation and verifi¬ 
cation of all bills for electric service rendered by the Com¬ 
pany to its customers. 

2. From April 1, 1939 to June 1, 1940 he was the Chief 
Clerk of the Company’s Customer Billing and Statistical 
Department. During such period such department was 
charged with responsibility for the computation and verifi¬ 
cation of all bills for electric service rendered by the Com¬ 
pany to its customers. 

3. From June 1, 1940 to May 1, 1947 he was the Chief 
Clerk of the Company’s Customer Billing Department. 
During such period such department was charged with re¬ 
sponsibility for the computation and verification of all bills 
for electric service rendered by the Company to its cus¬ 
tomers. 

4. From May 1,1947 to date he has been the Supervisor in 
charge of the Company’s Customer Billing Department 
During such period such department was charged with 




responsibility for the computation and verification of all 
bills for electric service rendered by the Company to its 
customers. 

5. During the period from January 1, 1933 to date he has 
been charged with responsibility for implementing and 
effectuating all changes in the Company’s electric rates 
which have been ordered by the Public Utilities Commission 
of the District of Columbia (the “Commission”). 

6. He is familiar with the provisions of the Commission’s 
Order Nos. 3397 and 3402, dated, respectively, July 8 and 
July 19,1948, with the provisions of the orders of the Com¬ 
mission listed in paragraph 7, below, and with the putting 
into effect of such orders by the* Company. 

7. Said Orders Nos. 3397 and 3402 were interpreted and 
applied by the Company in exactly the same manner as 
were the following rate orders of the Commission applicable 
to the Company (all of which were expressed to become 
effective on meter readings taken on and after a specified 
date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 
Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 


Reply— (Filed August 8,1952) 

Comes now the United States of America through Edward 
A. Leslie, Relator, by his Attorneys Daniel L. Boland, 201 
Union Trust Building, Christopher T. Boland, 821—15th 
Street, N. W., and Alan Johnstone of 740—15th St., N. W. all 
of Washington, and for reply to the motions of the Defend¬ 
ant to dismiss the case and for a summary judgment here¬ 
tofore filed on or about the 10th of July, 1952 says: 

1. That the motion of the Defendant to dismiss the com- 


plaint upon the pleadings should be denied for the reason 
that (a) the complaint patently states a cause of action, and 
(b) there is no evidence before the court to disprove the 
allegations of the complaint, and (c) that the complaint 
and the answer raise issues of fact, one of which is an issue 
of fraud, which issues may not properly be dismissed on 
motion and without trial (d) that there are no facts con¬ 
tained in the evidence admitted by stipulation of counsel in 
the pre-trial proceedings which is decisive of the issues of 
fact raised by the complaint and answer (e) that the 
document denominated as a “disclosure” and as copies of 
communications between the Attorney General and the 
Public Utilities Commission of the District of Columbia are 
gratuitous offerings by the Defendant to the record and 
are of no account in the determination of the motion to 
dismiss, (f) that the documents described in item (e) hereof, 
particularly the document designated as a “disclosure” 
by the Plaintiff to the Attorney General of the grounds upon 
which the action is based has no relation to the merits of 
the case, and moreover, as a matter of fact has no bearing 
upon what facts may have been known to the United States 
or any Department or officer thereof at the time the case was 
brought; and that the disclosure required by the statute 
to be made by the relator to the Attorney General after the 
case was brought is a disclosure for the evident purpose of 
assisting the Attorney General in a decision within his 
official discretion on whether he as the Attorney General 
should intervene in the action and conduct the same on 
behalf of the United States to the exclusion of the relator, 
and that the letter from the Assistant Attorney General to 
the Public Utilities Commission of the District of Columbia 
and the reply from the Secretary of said Commission to 
the Attorney General, copies of which are attached to the 
Plaintiff’s motion, are official communications on behalf of 
the United States in relation to the intervention or not of 
the Attorney General and have no relation to the merits of 
the case or the issues raised by the complaint and answer, 
and (g) that while the statute requires that the Relator shall 
make disclosure to the Attorney General of the facts upon 
which the complaint is based, there is no requirement of the 
statute that such disclosure be made by the Relator to the 
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Defendant prior to the trial of the case, and that the publica¬ 
tion of the disclosure made by the Relator in this action 
and of the correspondence between the Attorney General 
and the Public Utilities Commission is beyond the authority 
of the statute, is not contemplated by the statute and is in 
violation of the purpose and intent of the statute under 
which the case is brought by the Relator and that the said 
documents are not properly at the disposal of the Defendant 
and are within its possession without the authority of the 
Attorney General, to which they are addressed and from 
whose office they originated and are not properly before the 
court and should, by order, be expunged from the records in 
this case, and (h) that the affidavits of the official of the 
Defendant and of the officials of the Public Utilities Com¬ 
mission of the District of Columbia are gratuitous and are 
mere expressions of opinion, are not factual, are ex parte, 
are denied and are not evidence upon which an order of the 
court may be properly based, in whole or in part, in respect 
of the motions herewith replied to. 

2. That the motion for summary judgment should be 
denied for the reason that (i) such a motion may be ad¬ 
dressed to the pleadings only, and that the complaint and 
answer raise issues of fact including an issue of fraud 
which is undecided and may not be tried by motion for 
summary judgment, and (j) that to assert that fraud 
committed by the Defendant as alleged by the Plaintiff on 
the relation of the Relator, and admitted by the Defendant 
by answer or otherwise, is excused and the penalties pre¬ 
scribed by statute consequent thereon are waived, because 
of supposed or actual agreement by some official of the 
United States is scandalous and impertinent and untrue 
and forms no sufficient basis upon which to found a judgment 
of the court. 

3. In support of its reply, the said Plaintiff through the 
said Relator and his said counsel rely (i) upon the statutes 
of the United States cited in the complaint, (ii) upon the 
authorities cited by the Defendant along with its motions, 
and (iii) upon the following authorities: 

Rule 56. Rules of Civil Procedure 2nd Ed. 1943, Vol. 

8, pp 215-217. 

Whitaker & Coleman 115 F. 2d 305. 
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Affidavit of Edward A. Leslie— (Filed September 18,1952) 
District of Columbia: ss. 

Edward A. Leslie, being duly sworn, deposes and says: 

1. That he is the Relator in the action brought in the name 
of the United States against the Potomac Electric Power 
Company to recover certain monies and penalties growing 
out of the collection by that Company of funds from the 
United States consequent upon an order of the Public 
Utilities Commission of the District of Columbia dated 
July 19,1948. That there has been read to him the Motion 
of the Defendant to dismiss the action and for summary 
judgment for the Defendant together with the supporting 
documents filed with said Motion. 

2. That he has and is prepared to offer on the trial of 
the case in the Court before a jury evidence and testimony 
that (a) the defendant the Potomac Electric Power Com¬ 
pany and its officers in fact knew that the rates approved in 
the order of the Public Utilities Commission of the District 
of Columbia dated July 19,1948 could not be applied except 
to the consumption of electric current measured by a 
complete cycle of meter readings after the effective date 
of said order; (b) that in spite of said knowledge, the 
Defendant applied the rates retroactively as set forth in 
the complaint in this action and collected from the United 
States an excess of the amounts due upon the rates prevail¬ 
ing at the time the current was consumed; (c) that the 
fiscal officers of the United States who dealt with the bills 
and claims submitted by the Defendant as in the complaint 
alleged did not in fact know that the defendant company and 
its officers themselves knew that the order in question could 
not lawfully be applied in the above-stated manner and that 
said fiscal officers of the United States did not refer the 
subject to law officers of the Government for advice, but 
relied upon the assertion of the Defendant that the amount 
stated in said bills and claims was lawfully due, and merely 
verified the calculation of the bills and paid them; (d) that 
when the officers of the defendant company were advised by 
the deponent of deponent’s knowledge of the unlawful ap~ 
plication of the rates established by said order as in the 
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complaint alleged, the said officers falsely asserted that 
they conceived the company entitled to the funds collected 
and took no steps to refund the excess collections; (e) that 
the deponent advised certain officials of the Public Utilities 
Commission of the erroneous application of the above-stated 
order and that said officials contrary to their previous and 
subsequent formal statements asserted a power and an 
intention to apply the increased rates approved by the 
order of July 19, 1948 retro-actively and then expressed 
approval of the action of the Defendant, the Potomac 
Electric Power Company, and the defense of the claims 
that it had theretofore presented against and collected from 
the United States. 

3. That deponent when he first discovered that claims 
had been presented by the Defendant the Potomac Electric 
Powder Company against the United States and collections 
had been made as in the complaint alleged, assumed that 
the presentation and collection of said claims in said manner 
had been done by inadvertence and mistake and that he 
advised with the Defendant and with the Public Utilities 
Commission in order to facilitate the correction of the 
mistake but learned, as aforesaid, that both the claims and 
the collections had been made as in the complaint alleged by 
the purpose and design of the Defendant, and without 
authority of law and with intent to enrich itself unjustly at 
the expense of the United States. 

4. That deponent, as required by Statute, after his com¬ 
plaint was filed in the Court made disclosure in writing to 
the Attorney General of substantially all the facts upon 
which the complaint and action were based and that the 
officers of the Department of Justice to whom the matter 
was referred expressed surprise at the facts so disclosed 
and lack of knowledge of them prior to the disclosure; that 
deponent similarly discussed the facts with the fiscal officers 
of the United States who had charge of the payment of said 
bills and they expressed surprise at the facts and complete 
unawareness that the Defendant the Potomac Electric 
Power Company and its officers knew at the time the claims 
were submitted and paid that the said claims were unlawful, 
false, fictitious and fraudulent and stated that the claims 


' were entertained and paid by them upon the assertion of 
the Defendant that they were due and without reference 
to any law officers of the Government in respect thereof. 


Affidavit of Alan Johnstone— (Filed September 18,1952) 
District of Columbia: ss. 


Alan Johnstone, being duly sworn, deposes and says: 

1. That he is one of the Counsel for the Plaintiff in the 
case of the United States of America, on the Relation of 
Edward A. Leslie, Plaintiff, against the Potomac Electric 
Power Company, Defendant, growing out of the making of 
claims and collections by the Defendant from the Plaintiff 
consequent upon an order of the Public Utilities Commis¬ 
sion of the District of Columbia dated July 19, 1948 and 
for the recovery of excess collections and penalties in 
respect thereof. 

2. That the following are true and correct copies of cor¬ 
respondence between deponent and the office of the Attorney 
General of the United States and which were written in con¬ 
nection with the disclosure required of the Relator to be 
made to the Attorney General by the Statute under which 
the action set forth in paragraph 1 hereof was brought, 
to wit: 


United States 


Department of Justice 


sk 


Mr. Alan Johnstone, Washington 25, D. C., 

740 Fifteenth St., N. W., July 7, 1952 

Washington, D. C. 


Re: United States ex rel. Leslie v. Potomac Electric Power 
Company; District of Columbia, Civil No. 3118-50—In¬ 
former’s suit under False Claims Statute 


Dear Mr. Johnstone: 

This acknowledges your letter of June 21, 1952 with 
respect to the above captioned suit in which the United 


States declined to intervene, thus permitting its further 
conduct to be “at the sole cost and charge” of the informer 
or qui tarn plaintiff whom you represent. 

Your letter states that in a recent pre-trial conference, 
counsel for the defendant presented to the Court a copy of 
the “disclosure” made by the informer to the Attorney Gen- 
- eral as well as copies of certain correspondence between the 
Attorney General and the “regulatory authority”, pre¬ 
sumably the Public Utilities Commission of the District of 
Columbia. You apparently infer that such documents were 
made available to the defendant by officials of some govern¬ 
mental agency, and you indicate that such action evidences 
a “cooperation” by the Government in defending the suit. 

This Department is in accord with your view that, in a 
qui tam suit in which the United States has declined to inter¬ 
vene, the Government’s position should be one of neutrality 
as between the qui tam plaintiff and the defendant. As a 
matter of fact, we have consistently adhered to that position 
in this type of suit. 

So far as the instant suit is concerned, this Department 
has no knowledge of the source from which counsel for the 
defendant obtained the papers and correspondence above 
referred to. However, we can positively state that this 
Department did not furnish the defendant with such ma¬ 
terial, and if the same was furnished by some other govern¬ 
mental agency, it was not authorized by this Department. 

Sincerely yours, 

(Sgd.) Holmes Baij>ridge, 
Assistant Attorney General 


August 13,1952. 

Hon. Marvin Taylor, 

Boom 3267, Department of Justice, 

Washington, D. C. 

U. S. on the Relation of Leslie vs. PEPCo 
M y Dear Mr. Taylor: 

I refer to our conversation this afternoon and to my let¬ 
ter of June 21, 1952 to the Attorney General and to the 
reply of Mr. Baldridge of July 7th. 

The possession of the documents in question by the De¬ 
fendant cannot now be obliterated. Their effect upon this 
litigation cannot be foreseen, but it is confusing. 

On behalf of the Relator, I request that the Attorney Gen¬ 
eral make known, to the Court directly the position stated 
in Mr. Baldridge’s letter. I suggest that in view of the 
statute and of what has transpired, as disclosed in my previ¬ 
ous letter, that this request is appropriate and that the bur¬ 
den of clearing up the confusion caused by the unauthorized 
publication of these documents to the Defendant should not 
be imposed upon the Relator. ; 

Sincerely yours, 

(Sgd.) Alan Johnstone. 
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AHB :MCT: JHR, 
77-16-1063. 


United States 
Department of Justice 


lsb. 


Washington 25, D.C., 

August 15,1952. 

Alan Johnstone, Esquire 
740 Fifteenth Street, N. W., 

Washington, D. C. 


Re: United States ex rel. Leslie v. Potomac Electric Power 
Co.; DC Civil No. 3118-50—Informer's suit under False 
Claims Statute 


Dear Mr. Johnstone: 

This is in response to your letter of August 13, 1952 ad¬ 
dressed to Marvin Taylor of my staff. 

No reason is seen at the moment why it is not fully open 
to you to call our letter of July 7, 1952 to the attention of 
the Court, nor why such a disclosure would not fully ac¬ 
complish the objective which you have in mind of making 
it clear to the Court that the written disclosure which you 
made to us and which showed up in Court in possession of 
counsel for the defendant was not supplied to them by this 
Department. 

Sincerely yours, 

(Sgd.) Holmes Baldridge, 
Assistant Attorney General 

3. That the original documents of which the above quoted 
texts are copies are, as to the letter dated August 13, 1952 
in the files of the Department of Justice, and as to the let¬ 
ters dated July 7,1952 and August 15,1952 in the possession 
of deponent. ■ 
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Filed Dec. 2,1952. Harry M. Hull, Clerk : 

. N 

Honorable Matthew E. McGuire, 

U. S. District Court, 

Washington, D. C. 


My dear Judge McGuire: 


In my argument yesterday, I spoke of furnishing for the 
record a copy of the Conference Report out of which the 
present version of Section 232, Title 31, U. S. C. A. grew. 
I quoted from the Report in argument and in the memo¬ 
randum which I handed you (copy to defense counsel) as an 
aid to an understanding of the point under discussion. 

I left the Court-room without handing up the Report. I 
accordingly inclose it herewith. 

Sincerely, 


Alan Johnstone. 


Inclosure: Report 933, House of Representatives, 78th 
Congress—1st Session. 

cc to: Cornelius Means, Esq., 909 E Street, N. W., Wash-, 
ington, D. C. v 


Filed Dec. 2,1952. Harry M. Hull, Clerk 

October 1, 1952 

Honorable Matthew E. McGuire, 

United States District Court, 

Washington, D. C. 

Re: U. S. Ex Rel. Leslie v. PEPCo 
Dear Judge McGuire: 

I confess that in the argument of yesterday of Defend¬ 
ant’s Motion to Dismiss this action, I was surprised that 
importance should be attached to the document dated July 
19, 1950, entitled “Disclosure”. My surprise was due to 
the fact that for reasons already stated, I am convinced that, 
this document is not properly in the record. 

Because of this surprise and for lack of time, I failed to 
call to the attention of the Court the fact that this document, 
however it may be now regarded, does not constitute the 
entire written Disclosure of evidence and information made 


by the qui tarn Plaintiff; to the Attorney General under the 
Statute. There was, in fact, an additional written Dis¬ 
closure dated July 27,1950. 

This circumstance shows that the Defendant is not, and in 
the nature of such proceedings, cannot be fully informed on 
what evidence and information was actually supplied and 
whether it was theretofore known to the Government. A 
complete showing in these respects can only be made by the 
Government after intervention, as the Statute provides. 
It seems appropriate to me to call attention, by this letter, 
both to the fact that I did not fully inform the Court during 
my argument and to the reasons therefor. 

I am forwarding a copy hereof to the Counsel for the De¬ 
fendant. I am, of course, at the disposal of the Court and 
of Counsel for any question in this regard. 

Sincerely yours, 


Alan Johnstone. 


Copy to: Cornelius Means, Esq., 929 E St., N. W., 
Washington, D. C. 


Order Granting Defendant’s Motion to Dismiss —(Entered 

October 17,1952) 

Upon consideration of the motion made by the defendant 
in the above-entitled cause for an order dismissing the com 1 
plaint for lack of jurisdiction and for failure to state a 
claim upon which relief can be granted, and upon considera¬ 
tion of the entire record, including the affidavits and mem¬ 
oranda submitted in support of, and in opposition to, said 
motion, and after argument of counsel for both sides in 
open court, it is, bv the Court, this 16th dav of October, 
1952, 

Adjudged and ordered : 

That the defendant’s motion to dismiss for lack of juris¬ 
diction and for failure to state a claim upon which relief can 
be granted be and it hereby is granted, with costs to be paid 
by the relator-plaintiff to the defendant. 


y , 

101 ' 

In the view of the foregoing, the Court finds it unnecessary 
to pass npon defendant’s motion for summary judgment in 
the cause. 

(Sgd.) Matthew F. McGuibe, Judge. 

Seen by: ' 


Attorney for Plaintiffs 


Notice of Appeal.— (Filed November 13, 1952) 

Notice is hereby given that the United States of America 
on the Relation of Edward A. Leslie and Edward A. Leslie, 
Relator, Plaintiffs above named, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the Order of the United States District Court for the District 
of Columbia, which said Order was issued by the Honorable 
Matthew F. McGuire, Judge of said Court, wherein De¬ 
fendant’s Motion to Dismiss the Complaint herein for lack 
of jurisdiction and for failure to state a claim upon which 
relief can be^ granted, was granted and which said Order 
hereby appealed from filed and entered in this action on the 
16th day of October, A.D., 1952. 


(5583) 


t 


BRIEF FOR APPELLEE 


IN THE 


United States Court# Appeals 


.y.'jv. 


“/* ifis 


' ; - • Bisirici of Cal”"' ' /»• 

Fok the District of Columbia Circuit ''"' 0 '' 2 

- RI £3 MAR 10 1953 - 


No. 11,639 -S2 




The United States of America, On the Relation" of 
Edward A. Leslie, and Edward A. Leslie, Relator, 

Appellants, 


v. ■ * . 

Potomac Electric Power Company, Appellee 

/ • 

Appeal From an Order of the United States District Court 
for the District of Columbia 


Cornelius Means, 

929 E Street, N. W., 
Washington 4, D. C. ’ 

James Francis Reilly, 

1625 K Street, N. W., 
Washington 6, D. C. 

H. Wise Kelly, 

Thomas E. O’Dea, 

929 E Street, N. W., 
Washington 4, D. C. 

Attorneys for r 

Potomac Electric Power Company 
March 10, 1953 “ 


Press or Byron S. Adams, Washington, D. C. 



V 


% 


QUESTIONS PRESENTED* 

In the opinion of the Appellee, the questions presented 
are: 

L (a) Does the District Court have jurisdiction to pro¬ 
ceed with a suit brought by an “informer” under 31 U.S.C. 
§ 232 (B), which the United States, pursuant to the pro¬ 
visions of clause (C) of such section, has declined to enter, 
if it has been made to appear that the “informer” has not 
informed, i.e^ that the suit was based upon evidence or 
information in the possession of the United States, or an 
agency, officer or employee thereof, at the time the suit 
was brought? 

(b) In the case at bar, did the District Court commit 
error when it found that it had been made to appear that 
the suit was based upon evidence or information in the 
possession of the United States, or an agency, officer or 
employee thereof, at the time the suit was brought? 

2. (a) Does a complaint filed under 31 U.S.C. §§ 231 and 
232, charging that the defendant has defrauded the United 
States, state a claim upon which relief can be granted, if 
it alleges no misrepresentation of fact but only a misrepre¬ 
sentation of law on the part of the defendant, Le., that the 
defendant wilfully misrepresented to the United States the 
meaning of certain orders issued by the Public Utilities 
Commission of the District of Columbia in a proceeding in 
which the United States was an intervenor and active 
participant? 

(b) In the case at bar, does the complaint allege only such 
a misrepresentation of law on the part of the defendant! 

* The Appellee here restates the “Questions Presented” on the first page 
of the Appellants’ brief in order to define more exactly the issues and to 
eliminate what seem to the Appellee to be (a) untenable views of the facts, 
and (b) additional questions (numbered 3, 4 and 5 in Appellants’ presenta¬ 
tion) which are not at issue before this Court. : 

(i) 


I 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit 


No. 11,639 

The United States op America, On the Relation of 
Edward A. Leslie, and Edward A. Leslie, Relator, 

Appellants , 

v, 

Potomac Electric Power Company, Appellee 

Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE. 
POTOMAC ELECTRIC POWER COMPANY 


COUNTER STATEMENT OF THE CASE 

Potomac Electric Power Company (the “Company”) is 
an electric utility operating in the District of Columbia 
(among other places). As such, in the words of the com¬ 
plaint, “its rates and charges ... are subject to the orders 
and the regulation of the Public Utilities Commission of 
the District of Columbia.” (JA 56)* 

* This and similar references elsewhere herein axe to the Joint Appendix 
annexed to Appellants’ brief as pages 55-101. 



In May of 1948, the Company filed an application with 
the Public Utilities Commission of the District of Columbia 
(the “Commission”) for authority to put into effect a pro¬ 
posed new schedule of rates designed to produce additional 
operating revenues of approximately $3,000,000 annually 
(JA 63, 64). On July 8, 1948, the Commission issued its 
Order No. 3397 (JA 75) wherein it directed the Company 
to submit revised rate schedules designed to produce addi¬ 
tional annual revenue of $2,750,000 and ordered 

“That the rate schedules filed by the . . . Company in 
response to Section 1 hereof shall, when approved by 
the Commission, become effective on meter readings 
taken on and after July 21,1948.” 

The Company duly filed the revised rate schedules as so 
ordered and on July 19, 1948 the Commission issued its 
Order No. 3402 (JA 76) wherein it directed 

“That the terms, conditions and rate schedules for 
electric service to be furnished by the .... Company 
in the District of Columbia, set forth in the Appendix 
hereto, be made effective on all meter readings made 
on and after July 21, 1948.” 

The United States of America, through its Treasury De¬ 
partment, Bureau of Supply, was an intervenor and ac¬ 
tive participant in the proceedings which culminated in 
the issuance by the Commission of its above-mentioned 
Orders Nos. 3397 and 3402. Accordingly, the United States 
Government was fully advised in July, 1948, of what the 
Commission had ordered with respect to the Company’s 
revised rate schedules (paragraph 4(i) of Answer, JA 67; 
admitted bv Leslie in Pre-trial Order, JA 70). 

Under the Company’s meter reading and billing pro¬ 
cedures, a meter reading cycle began on July 21, 1948 and 
was continued until August 18, 1948. Accordingly, follow¬ 
ing the promulgation of the Commission’s Order No. 3402, 
the Company’s meter readers proceeded to their regular 
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monthly task of reading its customers’ meters, including 
the meters installed in the various United States Govern¬ 
ment buildings and installations served by the Company. 
As to each “watt-hour” meter (Le., the meter which reg¬ 
isters the customer’s consumption of electric energy, as 
distinguished from the “demand” meter which measures 
his maximum, use of electricity at any given time), the 
meter reader entered in his meter reading book the total 
consumption shown by the reading and then subtracted 
from that figure the corresponding amount which had been 
entered in the book at the time of the last previous meter 
reading (made prior to July 21, 1948) and the resulting 
figure was the amount of electricity which had been con¬ 
sumed by the customer since such last previous meter read¬ 
ing. This is the standard, regular method for determining 
a customer’s consumption of electricity for billing pur¬ 
poses. 

The Company’s billing department then applied the rates 
of charge authorized by the above-mentioned Order No. 
3402 to the consumptions of electricity thus determined and 
all customers, including the various United States Gov¬ 
ernment accounts, were billed accordingly. Such bills were 
paid in regular course without objection by any agency of 
the United States Government. 

At the time of the issuance by the Commission of its 
Orders No. 3397 and 3402, electric service was being ren¬ 
dered to the United States Government by the Company 
under Contract No. TPS-67943, dated June 29, 1944, as 
amended. Such contract provided, in part, that the Com¬ 
pany agreed to furnish to the Government, and the Govern¬ 
ment agreed to purchase from the Company, such quantities 
of electric service as might be required for the operation of 
the establishments of the Government in the District of 
Columbia, with the compensation for the services contracted 
for to be in accordance with the rates and charges indicated 
in a schedule attached to the contract or such modifications 
of such rates and charges as might be approved by the 
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Commission, (paragraph 4(j) of Answer, JA 68; admitted 
by Leslie in Pre-trial Order, JA 70). 

Subsequent to the issuance of the Commission’s orders, 
the Assistant Director of the Treasury Department’s Bu¬ 
reau of Federal Supply forwarded to the Company for exe¬ 
cution a new contract, No. Ts-10373, between the Bureau of 
Federal Supply and the Company for the supply of electric 
service to the United States Government by the Company. 
Such contract, as prepared by the United States Govern¬ 
ment, was executed and delivered by the United States and 
the Company under date of August 30, 1948. It provided, 
among other things, that it superseded as of July 21, 1948, 
all prior agreements between the United States and the 
Company for the furnishing of electric service within the 
scope of the contract, (paragraph 4(k) of Answer, JA 68; 
admitted by Leslie in Pre-trial Order, JA 70). 

On July 19,1950, Leslie brought this action under clause 
(B) of § 232 of Title 31 of the United States Code (57 Stat. 
608, Brief 35*), charging, in effect, that the Company had 
wilfully and fraudulently misinterpreted the Commission’s 
Orders Nos. 3397 and 3402 in computing the bills for electric 
service rendered to the United States on the basis of the 
meter readings made during the meter reading cycle which 
began on July 21, 1948, Leslie’s theory apparently being 
that such orders, correctly interpreted, meant that the new, 
higher rates were to be applied only in billing for electricity 
consumptions determined by deducting from the total con¬ 
sumption shown by a meter reading made on or after July 
21, 1948 the total consumption shown by a previous meter 
reading which was also made on or after July 21,1948. 

In compliance with the provisions of clause (C) of § 232 
of Title 31 of the United States Code (Brief 35), Leslie, 
prior to filing his complaint, caused a copy thereof 

“together with a Disclosure in writing of substantially 
all the evidence and information which the relator has 
in his possession material to the effective prosecution” 

* This and similar references elsewhere herein are to the indicated page of 
Appellants’ brief and the Appellants’ appendix thereto. 
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of the suit to be mailed to the Attorney General of the 
United States (certificate of service appended to Com¬ 
plaint, JA 62). 

Subsequently, by letter dated July 28, 1950 (JA 77), the 
Attorney General wrote to the Commission, asking for its 
views as to the merits of the suit, and enclosed with such 
letter a copy of the complaint in the action, together with a 
copy of Leslie’s above-mentioned ‘‘Disclosure” (JA 78). 

The Commission thereupon, by letter dated August 15, 
1950 (JA 85), advised the Attorney General, among other 
things, that 

“The Informer’s interpretation of Order No. 3402 is 
contrary to the intent of the Commission at the time 
the order was issued and is contrary to a practice that 
has been followed for twenty-five years” 

and that 

“The interpretation placed by the Company upon 
the Commission’s order is in accordance with the 
views held by the Commission.... 

“The Commission is not informed of any interpre¬ 
tation or practice among regulatory bodies contrary to 
that followed by it. The . . . Company has at all 
times in the past interpreted and applied rate orders 
in accordance with the Commission’s interpretation 
and intent”. 

Following this exchange of correspondence, the United 
States on September 15, 1950, filed in the District Court a 
“Declination to Enter Suit” (JA 62) which states that 
“pursuant to the provisions of 31 United States Code, 
232(C), the United States declines to enter the above en¬ 
titled suit”. 

Subsequently, the Company filed its answer (JA 62) 
denying any fraud and questioning the jurisdiction of the 
Court, pre-trial proceedings were had (JA 69), and on 
July 10, 1952, the Company filed a “Motion to Dis¬ 
miss for Lack of Jurisdiction or for Failure to State a 
Claim upon Which Relief Can be Granted, or, if Such Mo¬ 
tion be Denied, for Summary Judgment” (JA 71). After 
oral argument, the District Court entered an Order on 
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October 17, 1952 (JA 100), granting the motion to dismiss 
for lack of jurisdiction and for failure to state a claim upon 
which relief can be granted, and stating that the Court 
accordingly found it unnecessary to pass upon the Com¬ 
pany’s motion for summary judgment. It is from that 
order that Leslie appeals to this Court. 

THE ISSUES 

There are two principal issues before this Court and we 
believe them to be fully and fairly stated on the first page 
of this brief. One is whether the District Court had juris¬ 
diction of the action and the other is whether, assuming it 
did have jurisdiction, the complaint states a claim upon 
which relief can be granted. 

Neither of these issues raises any question as to the 
power of the Commission to issue the orders here involved. 
Nor do they raise any question as to the correctness of the 
interpretation placed on such orders by the Company, when 
it issued its bills based thereon; by the Government, when 
it paid such bills without questioning them; or by the Com¬ 
mission, when it advised the Attorney General that it 
agreed with the Company’s interpretation. Accordingly, 
we will not discuss in this brief Leslie’s points 3, 4 and 5, 
which are argued on pages 24 through 31 of his brief. (Our 
failure to discuss such points is not, of course, to be taken 
as any indication that we are in agreement, in any way, 
with the views expressed by Leslie with respect to them.) 

Eather, we will devote ourselves to the issues which are 
before the Court 

SUMMARY OF ARGUMENT 
A. Lack of Jurisdiction 

The statute provides that the court shall have no juris¬ 
diction to proceed with a suit such as this 

“whenever it shall be made to appear that such suit 
was based upon evidence or information in the posses¬ 
sion of the United States, or any agency, officer or 
employee thereof, at the time such suit was brought”. 
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The clear language of the statute, its legislative history and 
the decided cases all establish that the plea of lack of 
jurisdiction may properly be made by the defendant in a 
case, such as this, where the G-overament has declined to 
appear. 

In accordance with the statute, Leslie served a * ‘ Dis¬ 
closure’ ’ upon the Attorney General at the time he brought 
the suit, and from the record, including such Disclosure, 
it appears that the suit was based upon evidence and in¬ 
formation in the possession of the United States, or an 
agency, officer or employee thereof, at the time the suit 
was brought. 

B. Failure to Stale a Claim upon Which Relief Can be Granted 

In essence, the complaint charges that the Company, 
in billing the United States Government for electric serv¬ 
ice, wilfully misinterpreted the meaning and intent of two 
orders issued bv the Commission. The interpretation of an 
order of the Commission is a question of law, not of fact. 
The statute on which the suit is based strikes at fraud and 
it is well established that a misrepresentation of fact is 
essential to the establishment of fraud—a misrepresenta¬ 
tion of law is not enough. 

ARGUMENT 

A. Lack of Jurisdiction 
1. The Motion to Dismiss was Properly Made 

§ 231 of Title 31 of the United States Code (12 Stat. 696, 
698, Brief 34) imposes certain monetary liability on any 
person who presents for payment any claim upon the 
United States Government “knowing such claim to be false, 
fictitious, or fraudulent” and provides for the recovery of 
the stipulated forfeiture and damages by suit. 

Clause (B) of § 232 of the same Title (57 Stat. 608, Brief 
35) provides, among other things, that 

“such suit may be brought and carried on by any per¬ 
son, as well for himself as for the United States, . . . 
and shall be in the name of the United States....” 
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Clause (C) of § 232 (Brief 35) provides, in part, as fol¬ 
lows : 


“ (C) Whenever any such suit shall be brought by 
any person under clause (B) notice of the pendency of 
such suit shall be given to the United States ... by 
sending, by registered mail, to the Attorney General of 
the United States at Washington, District of Columbia, 
a copy of such bill together with a disclosure in writing 
of substantially all evidence and information in his 
possession material to the effective prosecution of such 
suit . The United States shall have sixty days, after 
service as above provided, within which to enter ap¬ 
pearance in such suit. If the United States shall fail, 
or decline in writing to the court, during said period of 
sixty days to enter any such suit, such person may 
carry on such suit. . . . The court shall have no juris¬ 
diction to proceed ivith any such suit brought under 

clause (B)_ whenever it shall be made to appear that 

such suit was based upon evidence or information in 
the possession of the United States, or any agency, 
officer or employee thereof, at the time such suit was 
brought. .. .** (emphasis supplied) 

The instant suit is one which was brought under clause 
(B) of § 232, so that under the clear language of the statute 
the District Court would have no jurisdiction to proceed 
with the suit whenever it should be made to appear that the 
suit was based upon evidence or information in the posses¬ 
sion of the United States, or any agency, officer or em¬ 
ployee thereof, at the time the suit was brought. The Com¬ 
pany moved in the District Court to dismiss the complaint 
for this reason and the motion was granted. 

But Leslie contends (as he did in the District Court) that 
in a case such as this, where the United States has 
declined to take part, a motion to dismiss for lack of juris¬ 
diction may be made only by the Attorney General (Brief 
11-19). 

This is such a startling proposition, in the light of the 
unambiguous language of the statute and the well-founded 
principle that lack of jurisdiction of the subject matter can 
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be raised by anyone (including the court, of its own voli¬ 
tion) at any time in the course of a proceeding (see 14 Am. 
Jur. 385 and cases there cited), that to establish it must re¬ 
quire far more persuasive arguments than are advanced by 
Leslie. 

In his brief, Leslie states “with confidence” that in 
adopting the statute in its present form “the Congress had 
and expressed several distinct intentions” (Brief 13). 
Among them he lists: 

“10th, the court shall have no jurisdiction ‘to pro¬ 
ceed with any such suit brought’ by a disinterested 
person ‘whenever it shall be made to appear that such 
suit was based upon evidence or information in the 
possession of the United States, or any agency, officer 
or employee thereof at the time such suit was 
brought’ ” (Brief 14). 

While we question the use of the word “disinterested” 
to describe an informer who, as in this case, brings a suit 
from which he hopes to acquire for himself, personally, per¬ 
haps better than $100,000, we otherwise have no quarrel 
with this statement. Clearly, to require the informer 
actually to inform, and hence earn his pay, was one of the 
purposes of the Congress when it enacted the statute in 
its present form. 

Leslie further recognizes this when he says (Brief 15) 
that Congress’ action in adopting the present statute 

“also evidences an intention to deny an award to any 
volunteer who does not in fact discover new evidence 
.... Indeed, so strong is the purpose to deny to a dis¬ 
interested person who make [sic] no contribution or 
brings no information to the administration of justice 
that the statute provides that the jurisdiction of the 
court shall cease whenever that shall be made to ap¬ 
pear. . . .” 


With this statement of what we believe to be part of the 
basic rationale behind the statute we fully agree. There 
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can be no donbt that it correctly sets forth the intent of the 
Congress in enacting the statute in its present form- For 
example, when the Senate Committee on the Judiciary re¬ 
ported out the bill which, with certain amendments not 
here pertinent, eventually became the present law it stated 
that 

“The committee have amended the bill to protect 
and compensate genuine informers who comply with 
the provisions respecting notice to the Attorney Gen¬ 
eral. ...” (Senate Report No. 291, 78th Congress, 1st 
Session; Brief 43; emphasis supplied). 

So Leslie is in agreement with us that the statute pro¬ 
vides that the jurisdiction of the court shall cease when¬ 
ever it shall be made to appear that the informer has not 
informed. But then Leslie argues that only the At¬ 
torney General can so “make it appear”; that although 
the statute speaks in terms of jurisdiction it really is talk¬ 
ing about some special plea in abatement which is open 
only to the Attorney General; and that in a case such as 
this, where the Attorney General has determined that the 
United States shall not take part, no one can attack the 
jurisdiction of the Court. 

On their faces, these contentions are fundamentals un- 
sound, for they would require the United States to take 
sides in the matter to decide whether or not the plea should 
be made, whereas the Department of Justice, as it has ad¬ 
vised one of Leslie’s attorneys, is of the opinion 

“that, in a qui tarn suit in which the United States has 
declined to intervene, the Government’s position 
should be one of neutrality as between the qui tarn 
plaintiff and the defendant” (Letter, dated July 7, 
1952, from Assistant Attorney General to Alan John¬ 
stone, Esq.; JA 95). 

“Neutrality” means the “state of refraining from taking 
part on either side” (Webster’s New International Dic¬ 
tionary of the English Language, 2d Ed., Unabridged, C. G. 
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Merriam Co., 1938)—it does not mean that the Government 
shall affect the outcome of the suit by a studied decision as 
to whether or not to attack the jurisdiction of the Court. 

Having in mind the position of neutrality which is thus 
maintained by the Department of Justice when it has de¬ 
cided not to intervene in a case, Leslie’s argument that 
the Attorney General is the only person who can attack the 
jurisdiction of the court would mean that whenever the 
Government has declined to enter a suit charging an al¬ 
leged fraud on the Government because it believes the 
charge to be without merit the informer may, without let or 
hindrance on jurisdictional grounds, prosecute the suit 
himself. 

Leslie says that this is what the Congress intended when 
it enacted the statute in its present form, but his only au¬ 
thority for the assertion is a bulk reference (Brief 15) to 
some 69 pages of the Congressional Record. We have read 
those pages and we can confidently state that they in no 
way support any such assertion. In fact, all they show is 
that as usual there were two views in the Congress—the 
majority view, which supported the statute in the form in 
which it was finally enacted, and the opposition or minority 
view which unsuccessfully sought to have the statute 
enacted in a form which would have achieved the result 
which Leslie now seeks. 

Senator Langer, expressing the minority view in the 
Congress, correctly (though with excessive partisan color) 
analyzed the effect of the bill which was finally enacted into 
law when he said, in the Minority Report of the Senate 
Committee on the Judiciary: 

“It is worth stressing that the proposed bill outlaws 
every citizen’s suit unless it is based upon original evi¬ 
dence and information in possession of the citizen and 
is [stc] not in the possession of the Government. . . . 
In other words, if some bureau has the evidence but 
neglects or refuses to proceed, then the defrauders are 
safe. In such a case it is clear, under the proposed bill, 
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that the defendants wonld escape responsibility by the 
mere passage of time. That is contrary to the express 
purpose of the present statute. It is the citizen’s right 
and duty to protect his Government against frauds. 
This proposed amendment of the statute completely 
destroys that manifest purpose. It puts a premium on 
official failure to act, to sue, and to recover in money 
that which has been taken from the United States by 
fraud. Why should public officials, who have the facts, 
be permitted to foreclose action? They are no less 
to blame than the public official who neglects or fails 
even to secure the facts. There are cases under these 
statutes where the record shows that, though in pos¬ 
session of the facts, the government absolutely refused 
to sue. The present proposals are designed to sus¬ 
tain officers who so decline to do their duty.” (Part 2, 
Senate Report No. 291, 78th Congress, 1st Session, 
page 3.) 

It thus appears that in 1943 when the statute was 
amended to its present form, the Congress considered 
and decided between two opposing views — one (which 
prevailed) that an informer who had not informed should 
not be allowed to maintain an action, even though the Gov¬ 
ernment declined to intervene, and the other (which was 
rejected) that if the Government declined to intervene, 
then the relator should be allowed to maintain the action 
even though he was not a “genuine” informer; i.e., had 
contributed no material evidence or information. In effect, 
Leslie in this appeal seeks to have this Court, by construc¬ 
tion of the statute, cast aside the view which prevailed in 
the Congress and adopt, in its place, the result which had 
been sought by the unsuccessful minority. That, indeed, 
would be judicial legislation with a vengeance. 

Leslie’s final argument in support of his mis-reading of 
the clear language of the statute is his sweeping state¬ 
ment that “in all the reported cases under the amend¬ 
ment so far, the motion to dismiss for lack of jurisdiction 
was made by the Attorney General after intervention” 
(Brief 19). Such a statement indicates exhaustive research 
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on the part of Leslie’s attorneys, so we should presumably 
feel confident that the cases which are cited in support of 
the proposition are typical of those to be found in the re¬ 
ports. 

The cases cited by Leslie are: 

U. S. ex rel. Coates v. St. Louis Clay Products Co. 

et al. (D.C., E.D. Mo., 1946), 65 F. Supp. 645. 

U. S. ex rel. McLaughlin v. American Chain <& Cable 

Co. et al. (D.C., S.D. N.Y., 1945), 62 F. Supp. 302. 

U. S. ex rel. Sherr v. Anaconda Wire & Cable Co. et al. 

(D.C., S.D. N.Y., 1944), 57 F. Supp. 106. 

An examination of those cases discloses that in only one, 
the McLaughlin case, was the motion to dismiss “made by 
the Attorney General after intervention”. In each of the 
other two cases the motion was made by the defendant, 
rather than by the Government, and in one of them the Gov¬ 
ernment, so far as appears from the published report, was 
not even an active participant in the action. 

In the Coates case (where the court ultimately found that 
the informer had supplied sufficient “evidence and infor¬ 
mation’ ’ to give the court jurisdiction) the published re¬ 
port (65 F. Supp. 645) lists the attorneys who appeared 
for the various parties and such listing does not indicate 
that any Government attorneys appeared. Nor does the 
opinion anywhere indicate that the Government partici¬ 
pated in the proceeding or had intervened in the case. In 
the opinion the court said (65 F. Supp. 646-647): 

“Answers of defendants include a ‘jurisdictional 
plea, ’ to-wit, that the complaint is based upon evidence 
and information in the possession of the United States 
at the time the case was instituted. Dismissal on that 
ground is sought. . . . 

“By motion, the jurisdictional issue thus presented 
is now before the Court for determination prior to a 
trial on the merits. 

“We are called upon now to decide whether plain¬ 
tiff-informer did, before the original complaint was 
filed, have in his possession and voluntarily disclose 
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to the Attorney General substantial evidence and in¬ 
formation on which this suit is based, and which was 
not theretofore in possession of the Attorney Gen¬ 
eral or the Department of Justice. If the answer is in 
the affirmative, the Court has jurisdiction to proceed 
with this case, contra , dismissal follows as of course 
(emphasis supplied) 

The court then went on, through some five pages of 
printed opinion, to analyze the evidence and information 
which the informer had supplied, finally reaching the de¬ 
cision (as indicated above) that sufficient information had 
been supplied by the informer to give the court jurisdic¬ 
tion. In the course of such analysis, the court said (05 P. 
Supp. at 650): 

“We believe the legislative intent in amending the 
informer statute was to restrict and limit informer 
suits to cases in which facts are voluntarily disclosed 
to the Department of Justice, which facts are not then 
in their possession, and are of a substantial nature, 
credible and trustworthy, and which are material to 
the matter under investigation.” 

We fail to see how anyone can draw support from Coates 
for Leslie’s theory that only the Government may attack 
the court’s jurisdiction. Rather, the case, to which the 
Government was apparently not a party, seems to be 
clear authority for our position that the defendant himself 
may raise the question of jurisdiction, since otherwise the 
court could have disposed of Coates without a glance at the 
nature of the evidence and information supplied by the 
informer. 

If anything, TJ. S. ex rel. Sherr v. Anaconda Wire & Cable 
Co. et al (swpru), another case cited by Leslie, is an even 
stronger authority on the side of the Company. The pub¬ 
lished report of the District Court decision in that case (57 
F. Supp. 106) makes it clear that the United States actively 
participated in the proceeding, and, in its opening para¬ 
graph, describes the action as follows: 


‘ * Qui tam suit by the United States of America, on re¬ 
lation of Moses B. Sherr, against Anaconda Wire & 
Cable Company and others to recover a penalty and 
damages for fraud against the United States, wherein 
the Attorney General filed a notice of appearance. On 
motion by the United States for a stay, on motion by 
named defendant for dismissal, and on motion by re¬ 
lator for permission to continue the prosecution of 
the action to the exclusion of the United States.” (em¬ 
phasis supplied) 

The opinion in the case gives some further details as to 
the nature of the proceeding. The Government had ap¬ 
peared in the case “primarily for the purpose of determin¬ 
ing, judicially, that the . . . suit was based upon Govern¬ 
ment information” (57 P. Supp. at 108). But the Gov¬ 
ernment wanted the action stayed rather than dismissed. 
Accordingly, it made a motion asking for a determination 
that the action “ ‘was based upon evidence or information 
in the possession of the United States or agencies, officers 
or employees thereof at the time this suit was brought* ” 
(57 F. Supp. at 108) and for an order staying the action 
pending final determination of two other named actions. 
The defendant corporation opposed the Government’s mo¬ 
tion for a stay and made a counter motion in which it sought 
the dismissal of the complaint for lack of jurisdiction. The 
court granted the defendant’s motion, saying (57 F. Supp. 
109): 

“. . . I am obliged to conclude that this Court has ‘no 
jurisdiction to proceed with’ the Sherr action. The 
notice of appearance of the Attorney General ... 
does not change the situation. The right of the At¬ 
torney General to appear in a pending qui tam action 
under subdivision D of Public Law 213 does not have 
the effect of conferring jurisdiction on the Court, if 
under Subdivision B the action should otherwise be 
abated, because it was based on information already 
in the possession of the United States.” 
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This decision of the District Court was later affirmed on 
appeal. Sherr v. Anaconda Wire <£ Cable Co. (CCA 2d, 
1945), 149 F. 2d 680, cert. den. 326 TJ. S. 762, 66 S. Ct. 143, 
90 L. Ed. 458. 

Thus, of the three cases cited by Leslie in support of the 
statement that “in all the reported cases . .. the motion to 
dismiss for lack of jurisdiction was made by the Attorney 
General after intervention” only one of them (McLaughlin) 
is apt. In Coates the motion was made by the defendant 
and there is no indication that the Government had even 
intervened in the proceedings. Certainly it did not take 
part in the motion argument. In Sherr the Government had 
intervened and, indeed, it participated in the motion argu¬ 
ment, hut, having established that the informer had not 
informed, its participation consisted of the making of a 
motion to stay the proceedings in opposition to the de¬ 
fendant’s motion to dismiss. The authorities relied upon 
by Leslie were indeed well chosen from the standpoint 
of the Company. 

Two cases which, while somewhat contrary to the Sherr 
case in spirit, strongly support the Company’s position are 
TJ.S. v. Pittman et al. (CCA 5th, 1945), 151 F. 2d 851, cert, 
den. 328 U.S. 843, 66 S. Ct. 1022, 90 L. Ed. 1017, and 
U.S. ex rel. Bayarsky v. Brooks et al. (CCA 3d, 1946), 154 
F. 2d 344, cert. den. 329 U.S. 716, 67 S. Ct. 47, 91 L. Ed. 621. 

U.S. v. Pittman et al. was an informer suit under the 
statute in which the United States had intervened and in 
which the court held that following such intervention the 
defendant could not move for dismissal for lack of juris¬ 
diction. In the course of its opinion, the court there said 
(151 F. 2d at 853-854): 

“It is when the United States fails to adopt or prose¬ 
cute the suit, and the relator carries it on, that the de¬ 
fendants may raise cm issue with the relator as to the 
merit of his activity in bringing it, and on this colla¬ 
teral issue may defeat it utterly. 

• *••**••• 

“We think . . . the denial of jurisdiction under the 
stated circumstances is intended to apply only to suits 
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carried on by the relator, and not to those taken over 
(instead of bringing a new suit) by the United States. 
. . . The intention was to discourage the carrying on 
of suits by undeserving relators; not to nullify the just 
claims of the United States when the Attorney General 
takes over the case in behalf of the United States.” 
(emphasis supplied) 

To the same effect as Pittman is UJS. ex rel. Bayarsky 
v. Brooks et al. (supra). It also was an informer suit un¬ 
der the statute in which the United States had entered an 
appearance. Subsequently, the defendants moved to dis¬ 
miss the complaint for lack of jurisdiction and the District 
Court granted the motion (58 F. Supp. 714). The United 
States appealed the order granting the dismissal motion 
and in the Circuit Court the judgment was reversed on the 
ground that the suit, once the United States had entered its 
appearance, ceased to be “any such suit brought under 
clause (B)” within the meaning of that language as used 
in the sixth sentence of clause (C) of § 232 of the statute. 

While, as indicated above, Pittman and Bayarsky may to 
some extent be in conflict with the decision in the Sherr case 
(supra), such conflict, if it exists, casts no cloud on the prin¬ 
ciple, which Pittman expressly recognizes, that when, as in 
the case at bar, the United States has not intervened or 
entered an appearance the motion for dismissal may prop¬ 
erly be made by the defendant. Their holdings obviously 
support that proposition. 

It is thus well established that where the United States 
has declined to enter an informer suit under the statute, the 
defendant may by motion attack the jurisdiction of the 
court. No further discussion of the point would appear 
to be required. 

2. The District Court Lacked Jur i sdi c tion because the Informer Had 

Not Informed 

Having shown that a motion to dismiss for lack of juris¬ 
diction may properly be made by the Company in this suit, 
we proceed to the question of whether, as the District 
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Court found, it has been made to appear that the suit 
“was based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof, at the time such suit was brought.” In passing, 
it may be noted that in the Court below Leslie made no 
serious contention that he had supplied any material evi¬ 
dence or information which was not already in the posses¬ 
sion of the Government.* 

This question has two facets: (i) On what evidence or 
information was the suit based, and (ii) was such evidence 
or information in the possession of the United States, or 
any agency, officer or employee thereof, at the time the 
suit was brought? 

The statute has made it easy for us to answer the first 
subordinate question, since it required Leslie to serve upon 
the Attorney General “a disclosure in writing of substan¬ 
tially all evidence and information in his possession ma¬ 
terial to th^ effective prosecution” of the suit (31 U.S.C. 
§232(C); Brief 35). 

* In the oral argument before the District Court, Leslie’s attorney did not 
even mention the question of whether the ‘ 1 Disclosure ’’ set forth evidence 
or information not already in the possession of the Government, despite the 
fact that the Company had argued the point extensively in its presentation 
(transcript of hearing September 30, 1952; Record, page 1, et seq.). In his 
memorandum submitted to the District Court at the close of the hearing 
(Record, page 241, et seq.), the best he could find to say on the subject was 

“The information and evidence disclosed to the Attorney General were 
not in fact known to the Government. The qui tom Plaintiff in his 
affidavit here swears that they were not so known at the time his suit 
was brought. No official of the Government has said they were so known. 

“But the best proof that the facts as alleged in the complaint were 
not theretofore known to the Government is that it does not appear that 
the Government had theretofore demanded the return of the money fraud¬ 
ulently collected from it by the Defendant Company. The presumption 
in the law is that a public official who sees his duty does his duty. In¬ 
deed it does not appear that though informed of the facts and substan¬ 
tially the information on which the complaint is here based that the 
officers of the Government as yet clearly see their duty. Or it may be, 
as has been said, that now seeing it, they are content that the demand 
that has been made by the qui tarn Plaintiff in this suit should be tried 
to its conclusion and payment, by that plaintiff and his counsel. ’ ’ 

Similarly, neither Leslie’s■“Reply’’ (JA 90) to the Company’s motion to 
fliwmn nor his affidavits (JA 93 and 95) in opposition to the motion made 
any substantial attempt to defend the proposition that he had furnished new, 
evidence or information to Government. 
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Leslie’s complaint was filed on July 19, 1950 and ap¬ 
pended to it, signed by one of his attorneys, is a certificate 
of service (JA 62), stating that a copy of the complaint 
“together with a Disclosure in writing of substantially all 
the evidence and information which the relator has in his 
possession material to the effective prosecution” of the 
suit had been sent to the Attorney General in compliance 
with the statute. A copy of such “Disclosure” was for¬ 
warded by the Attorney General, by letter dated July 28, 
1950 (JA 77), to the Commission and is included in the 
record in the case (JA 80). 

The District Court, therefore, had before it a document, 
labeled “Disclosure”, which, Leslie had certified, set forth 
in writing the evidence or information on which the suit 
was based. 

Such being the case, the only question remaining is 
whether it has been made to appear that the evidence and 
information set forth in such “Disclosure” was in the 
possession of the United States, or any agency, officer or 
employee thereof, at the time the suit was brought. The 
Court below, in granting the Company’s motion to dismiss 
for lack of jurisdiction, found the answer to this question 
to be in the affirmative, and only a brief examination of the 
“Disclosure” will be necessary to convince this Court of 
the correctness of such finding. 

The first six paragraphs of the “Disclosure” (JA 80-82) 
contain an assortment of immaterial allegations as to the 
work done by Leslie for various clients, as to the fact that 
the Company applied the Commission’s order in a uniform 
manner to all its customers, as to the wording of the order 
being the usual and commonly accepted wording, as to the 
meaning of the order being well known to the Company, 
and as to the Company having intentionally applied the 
order in the way it did. Apart from their immateriality, 
it is clear that prior to the bringing of the suit the United 
States well knew the manner in which the order had been 
interpreted by the Company, since it was an active party 




to the proceedings which culminated in the issuance of the 
Commission’s orders and since it had made a new con¬ 
tract with the Company on the basis of the orders, super¬ 
seding its theretofore existing contract for electric service, 
and had paid without objection the bills submitted by the 
Company (Answer, paragraphs 4(a), (e), (i) and (k), JA 
63-68; admitted by Leslie in Pre-trial Order, JA 70), which 
bills bore symbols identifying the rate schedules under 
which they were computed. 

Paragraph 7 of the “Disclosure” (JA 82) was appar¬ 
ently intended to set forth whatever “evidence and infor¬ 
mation” of substance there was in the document. It 
begins with the statement: “That the proof of the deliber¬ 
ate overcharge and collection from the United States con¬ 
sists of” and then lists seven items. These we will dis¬ 
cuss briefly: 

“(a) The illegal retroactive application of the rate 
increase authorized by the . .. Commission ...” (JA 
82). 

“(b) The lack of authority in the_Commission to 

issue orders authorizing retroactive rate increases” 
(JA 83). 

These two allegations constitute, of course, but two ways 
of expressing the same questionable legal conclusion. They 
are mere unsupported assertions of law (made, incidentally, 
by Leslie, a layman) and, in any event, the alleged illegality 
of the orders, as interpreted by the Company, the Commis¬ 
sion and the Government, does not indicate that such inter¬ 
pretation was incorrect or fraudulent. Moreover, the 
United States, through its law officers, had full knowledge 
of the legal principles involved prior to the bringing of the 
suit. Further, the statute requires factual evidence or in¬ 
formation to be furnished to the Government—not mere 
legal theories. 

“(c) The order of the . . . Commission . . . dated 
July 19, 1948, which did not authorize the retroactive 
application of the rate increase authorized therein” 
(JA 83). 
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As we have noted heretofore, the United States was an 
active party to the rate case which culminated in the is¬ 
suance of the orders and was fully advised, prior to the 
bringing of the suit, of what the Commission had ordered 
with respect to the Company’s revised rate schedules. 
Leslie’s erroneous interpretation of the orders is not “evi¬ 
dence or information.” 

“(d) The universal and well recognized interpreta¬ 
tion of orders similar to that which was issued by the 
... Commission ... On July 19, 1948” (JA 83). 

This, of course, says nothing since it doesn’t tell what the 
“universal and well recognized interpretation” is. In any 
event, an interpretation of an order is not “evidence or 
information” and if it is taken to mean that the Company’s 
interpretation was not “The universal and well recognized 
interpretation of [similar] orders,” such charge cannot be 
substantiated. See the Commission’s letter to the Attor¬ 
ney General (JA 85) and the Flanagan and Fletcher affi¬ 
davits (JA 88 and 89). 

“(e) The books and records of the . . . Company 
showing the illegal retroactive application of the rate 
increase in bills rendered to and collections received 
from the . . . Government” (JA 83). 

“(f) The letter from the . . . Company dated April 
8,1949, a copy of which is attached [to the Disclosure ] 99 
(JA 83). 

“ (g) The statement of the President of the ... Com¬ 
pany to [Leslie]” (JA 83). 

Neither the books and records of the Company, the letter 
dated April 8,1949 attached to the Disclosure (JA 83), nor 
the alleged statement by the Company’s President men¬ 
tioned in the Disclosure showed any fraudulent application 
of the Commission’s orders. They merely showed that the 
Company had done what it did and believed its interpreta¬ 
tion of the orders to be correct. This was no news to the 
Government which, as we have heretofore shown, was fully 
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advised of what the Company had done long before the snit 
was brought. 

It is clear from the foregoing that the “Disclosure” con¬ 
tributed no new, material “evidence or information” to the 
Government. In fact, all it did was to suggest to the Attor¬ 
ney General that the orders, as interpreted and applied by 
the Company, the Commission and the Government, might 
have been held invalid had they been appealed to the Courts, 
at the time of their issuance, in accordance with the stat¬ 
utory provisions made for taking such appeals. But the 
time for an appeal has long since passed,* and in any event 
the mere submission to the Attorney General of a legal 
theory is not the furnishing of evidence or information. As¬ 
suredly, also, it must be presumed that the law, as such, is 
well known to the Government’s law officers. 

The “Disclosure” made by Leslie to the Attorney Gen¬ 
eral was directed solely to the orders of the Commission 
and their interpretation and application by the Company. 
As such, every material fact disclosed therein (if any) was 
well known to the Government prior to the bringing of 
the suit. 

In his brief (page 20), Leslie shifts his ground some¬ 
what. For he now says that “it is not the order that 
is here complained of. It is the application of the order 
that is the gravamen of the offense” and he then argues 
that the United States Government, in paying the electric 
bills rendered by the Company (which payments were sub¬ 
sequently reviewed by the Government’s General Account¬ 
ing Office), did not know what it was paying or how the bills 
were computed. This despite the fact that he has admitted 
in the Pre-trial Order (JA 70) that 

“. . . the United States Government was fully advised 
in July, 1948, of what the Commission had ordered 

• A petition for reconsideration must have been filed with the Qonunission 
within 30 days after the publication of the order (D.C. Code, 1951, $ 43-704) 
and a petition of appeal must have been filed in the District Court within 
60 days after the determination of such petition for reconsideration (D.C. 
Code, 1951, $ 43-705). 
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with respect to the . . . revised rate schedules” (para¬ 
graph 4(i) of Answer, JA 67) 

and that 

% 

1 ‘Upon the issuance by the ... Commission_of its 

... Orders ... the United States Government prepared 
and submitted to the . . . [Company] for execution a 
contract placing in effect the new rate schedules and 
applying the same to all . . . meter readings made on 
and after July 21, 1948” (paragraph 4(e) of Answer, 
JA 65) 

and despite the fact that the bills paid by the Government 
(without any objection) bore symbols identifying the rate 
schedules under which they were computed. 

But, in any event, the argument is not material for there 
is not a scrap of evidence or information contained in 
Leslie’s “Disclosure” (JA 80) pointing to such blind faith 
on the part of the Government’s disbursing and account¬ 
ing officers. If the “gravamen” of Leslie’s case, as he 
says, is that the Government paid the Company’s bills in 
utter ignorance of how they were computed, he apparently 
had no evidence or information to that effect when he 
brought the suit, since none is contained in his “Disclo¬ 
sure”, which, he has certified, set forth “substantially all 

the evidence and information_in his possession material 

to the effective prosecution” of the suit. 

At various places in his brief (see, for examples, pages 
6, 7, 9 and 19) Leslie seems to say that the “Disclosure” 
to which we have been referring (i.e., the one served upon 
the Attorney General at the time of the filing of the com¬ 
plaint) was not the only “disclosure” and that there was 
another, subsequent one dated July 27,1950. The record is 
devoid of proof as to the existence or content of any such 
further disclosure (the only reference to it is in a personal 
letter, dated October 1,1952 (JA 99), addressed to the Dis¬ 
trict Judge by one of Leslie’s attorneys subsequent to the 
oral argument of the Company’s motion), but even if there 
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were such a letter it would not be material to the question 
before the Court, since the certificate of service appended 
to the complaint shows that the “Disclosure” mailed to 
the Attorney General on or before July 19, 1950 set forth 
all of the material evidence and information which Leslie 
had at the time of the commencement of the suit. Evidence 
or information acquired by the informer after the suit has 
been brought (if any there be) cannot be evidence or in¬ 
formation upon which the suit was based. 

B. Failure to State a Claim upon Which Relief Can be 

Granted 

The complaint charges 

“That the ... Company, well knowing the meaning and 
effective date of the orders of the ... Commission ..., 
made and ... presented ... for payment and approval 
to and by the United States, false [, fictitious and 
fraudulent] claims ..., knowing said claims to be false 
[, fictitious and fraudulent], in that. . . the . . . Com¬ 
pany did base its charges or claims ... on rates not 
then effective but unlawful ...” (paragraphs 13, 14 
and 15 of Complaint, JA 59-61). 

In other words, the charge is that the Company repre¬ 
sented to the Government that the rates it was charging 
were lawfully in effect under the Commission’s orders 
whereas, says Leslie, the Company knew at the time that 
under a correct interpretation of such orders such rates 
were not lawfully in effect with respect to the billed-for 
electric service. Accordingly, the essence of the charge is 
that the Company wilfully and with fraudulent intent mis¬ 
represented to the Government the meaning of the Com¬ 
mission’s orders. 

But the interpretation and meaning of an order issued by 
a body such as the Commission is a pure question of law 
and not a question of fact. Therefore, the complaint in 
essence charges the Company with a misrepresentation of 
law rather than fact. 
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It is well established in the cases that the statute here 
involved strikes at fraud (see, generally, U. S. v. Park 
Motors (D.C., E.D. Tenn., 1952), 107 F. Supp. 168) and that 
in order to support a charge under the statute proof of a 
material wilful misrepresentation of fact, made with intent 
to deceive, is essential. 

In U. 8. ex rel. Brensilber et al. v. Bausch & Lonib Op¬ 
tical Co. et al. (CCA 2d, 1042), 131 F. 2d 545, aff’d. 320 
U. S'. 711, 64 S. Ct. 187,88 L. Ed. 417, where summary judg¬ 
ment was granted to a defendant in an informer action 
under the statute, the court said, at page 546: 

“_the statute certainly makes fraud of some sort 

the basis of the liability, and uses the word in its ac¬ 
cepted sense of deceit, as appears from the juxtaposi¬ 
tion of the three adjectives ‘false’, ‘fictitious’ and 
1 fraudulent’.” 

Again, in Cahill v. Curtiss-Wright Corporation (D. C., 
W. D. Ky., 1944), 57 F. Supp. 614, another case where sum¬ 
mary judgment was granted to the defendant in an in¬ 
former action under the statute, the court said, at page 616: 

.. fraud or deceit is a sine qua non of liability.... 
Fraud consists in the false representation of a mate¬ 
rial fact, made with knowledge of its falsity and with 
the intent to deceive the other party, which represen¬ 
tation must be believed and acted upon by the party 
deceived to his damage. ’ ’ 

So also in U. S. ex rel. Weinstein et al. v. Bressler et al. 
(CCA 2d, 1947), 160 F. 2d 403, where the court, in grant¬ 
ing summary judgment to a defendant in an informer ac¬ 
tion, said, at page 405: 

“To prevail, the United States must prove fraud of 
some sort. Fraud implies a misrepresentation of ma¬ 
terial fact, either express or implied.” 

See also U. 8. v. United States Cartridge Co. (D. C., E. D. 
Mo., 1950), 95 F. Supp. 384, where the court said, at page 
394: 



“The burden of proof rests upon plaintiff. As to 
proof necessary to sustain the burden, the authorities 
which have ruled cases under the False Claims Statute 
appear to be uniform in their holdings. ‘To prevail, 
the United States must prove fraud of some sort. 
Fraud implies a misrepresentation of material fact, 
either express or implied’ [citing U.S. ex rel. Weinstein 
v. Bressler, supra ].” 

The decision in this case was subsequently affirmed by 
the Court of Appeals for the Eighth Circuit (198 F. 2d 456). 

And generally as to the universally accepted principle 
that a misrepresentation of law, as distinguished from a 
misrepresentation of fact, will not be sufficient to support a 
charge of fraud, see 23 American Jurisprudence 809-811 
and the cases there cited. 

The distinction between misrepresentations of fact and 
misrepresentations of law has been consistently recognized 
by the cases because a fact is a thing which can be well 
known to one person but unknown to another, whereas the 
law is presumed to be equally well known to, or at least 
equally knowable to, all persons. The importance of the 
distinction is particularly well illustrated by the case at 
bar, for here there can be no doubt that the United States, 
through its expert law, procurement and accounting officers, 
was as well, if not better, equipped than the Company to 
interpret the orders of the Commission. It had taken an 
active part throughout the proceedings which culminated 
in the issuance of the orders and following their issuance 
it was as fully advised as was the Company as to what the 
Commission had ordered with respect to the defendant’s 
rate schedules (paragraph 4(i) of Answer, JA 67; admitted 
by Leslie in Pre-trial Order, JA 70). It prepared and sub¬ 
mitted to the Company for execution a contract placing in 
effect the new rate schedules approved by the Commission 
(paragraph 4(e) of Answer, JA 65; admitted by Leslie in 
Pre-trial Order, JA 70). Thus, on the question of in¬ 
terpreting the Commission’s orders, the Company and 
the Government were on an equal footing and even if it 


27 


be assumed, for the purposes of argument, that the Com¬ 
pany made a wilfully false representation to the Govern¬ 
ment as to what such orders meant, such a misrepresenta¬ 
tion of law cannot be made the basis for an action under 
the statute here involved, which, as indicated above, makes 
a misrepresentation of fact a sine qua non of liability. 

Leslie, in arguing this point in his brief, is unclear as to 
what actually is the basis of his claim. He says, at page 32: 

“The complaint alleges not that the defendant made 
a mistake of law or even a misrepresentation of law. 
It alleges that the defendant knew what the law was 
and what the rate order meant and violated the law, 
the rate order and the interest of the United State 
[sic] in order to enrich itself. These are not allega¬ 
tions of misrepresentations of law or ignorance of law, 
but of breach of the law with willful intent.” 

But, as shown above, the statute is one penalizing fraud 
and deceit. If there has been no fraud and no deceit, but 
only a “breach of the law” (Leslie doesn’t specify what 
law) then no action lies under the statute. 

Leslie then adds (Brief 32) that “The complaint in 
formal language charges the defendant with obtaining 
money from the United States by false pretense of fact.” 
But it is notable that neither there, nor anywhere else in 
his brief or in the record, does he identify the “fact” as to 
which the alleged false pretense was made. The answer, 
of course, is that at most the complaint merely charges a 
“false pretense” with respect to law; i.e., with respect to 
the meaning of the Commission’s orders. And, as we have 
seen, such a charge is not sufficient to support an action 
under the statute, since it is not a charge of fraud. 

CONCLUSION 

The motion to dismiss was properly made by the Com¬ 
pany. It appears that the suit was based upon evidence or 
information in the possession of the Government at the 
time the suit was brought and, therefore, that the District 


k 


28 


Court had no jurisdiction to proceed with the suit. In any 
event, the complaint charges only a misrepresentation of 
law and hence does not state a claim upon which relief can 
he granted. Accordingly, the order of the District Court 
should he affirmed. 

Respectfully submitted, 

Cornelius Means, 

929 E Street, N. W., 
Washington 4, D. C. 

James Francis Reilly, 

1625 K Street, N. W., 
Washington 6, D. C. 

H. Wise Kelly, 

Thomas E. 0 ’Dea, 

929 E Street, N. W., 
Washington 4, D. C. 

Attorneys for 

Potomac Electric Power Company 

Washington, D. C., 

March 10, 1953 
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Questions Presented 

The questions presented by this appeal are: 

1. Whether the United States District Court can be de¬ 
prived of jurisdiction of a qui tarn action (under Title 
31, Sections 231 and 232 U. S. C. A. 12 Stat. 696, 698, 

57 Stat. 608), to recover forfeitures and damages for false 
claims against the United States where the United States 
has declined to enter the action, but on the motion of the 
Defendant only and founded upon Defendant’s allegation 
that the action is based upon facts which were known to 
the United States at the time the action was brought. 

2. Whether a showing made by the Defendant on its mo¬ 
tion to dismiss a qui turn action for failure of jurisdiction 
is sufficient to establish that the action was based upon 
facts that were within the knowledge of the United States 
at the time the action was brought, the showing being 
based upon a copy of the partial written disclosure of the . 
Relator to the Attorney General, which said copy came 
into the possession of the Defendant without the authority 
of the Attorney General and the United States itself being 
silent as to what actually was known to it of the facts dis¬ 
closed by the Relator. 

3. Whether the Public Utilities Commission of the Dis¬ 
trict of Columbia has the power under Title 43 of the Code 
of Laws of the District of Columbia or otherwise to au¬ 
thorize an increase of electric rates retro-actively. 

4. Whether a rate order of the Public Utilities Commis¬ 
sion of the District of Columbia which authorized an in¬ 
crease in rates for electric service “to be furnished” may 
be applied to electric service furnished before the date 

of the order. * 

(i) , 1 


V 


1 



II 


5. Whether a rate order of the Public Utilities Commis¬ 
sion of the District of Columbia which authorized an in¬ 
crease of electric rates and which was by its terms “effec¬ 
tive on all meter readings on and after July 21, 1948’ ’ can 
be applied to a cycle of meter readings which includes one 
reading after and one before that date, or only to a cycle in 
which both readings were made after the prescribed date. 

6. WTiether a complaint in a qui tain action for the re¬ 
covery of forfeitures and damages for false claims against 
the United States fails to state a claim upon which relief 
can be granted, in which it is alleged that a utility company 
with guilty knowledge and intent to defraud filed false 
claims against and collected funds from the United States 
for electric service at higher rates than the rates prevailing 
when the service was rendered by unlawfully applying an 
approved rate increase to electric service rendered at lesser 
rates and at a time before the rate increase w*as effective. 
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APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


No. 11,639 


UNITED STATES OF AMERICA, on the Relation of 
EDWARD A. LESLIE, Appellants, 


vs. 

POTOMAC ELECTRIC POWER COMPANY, Appellee 

Jurisdictional Statement 

The jurisdiction of the Court is invoked under Section 
1291, Title 28 U. S. Code 62 Stat. 929 which provides for 
an appeal from a final decision of the United States District 
Court for the District of Columbia, this being an appeal 
from an order dismissing the complaint (J. App. 100 R. 
239). 

Statement of the Case 

In a proceeding begun on May 13, 1948 to which the 
United States through the Procurement Division of the 
Treasury became a formal party the Public Utilities Com¬ 
mission of the District of Columbia passed an order on 
July 19, 1948 (J. App. 77 R. 145) approving an increase in 
the rates of the Potomac Electric Power Company and 
applicable to the service of that Company to the various 
facilities of the United States situated in the District of 
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Columbia. By its terms the order related to electric service 
to be furnished thereafter and was effective on all meter 
readings on and after July 21, 1948. Under the law the 
Procurement of the Treasury had responsibility to procure 
electric service for most of the facilities of the government 
within the executive department and the Public Buildings 
Administration of the Federal Works Agency had respon¬ 
sibility to audit and pay the claims for services rendered. 
This was the first rate increase which the Company had 
received since the creation of the Public Utilities Commis¬ 
sion by the Act approved March 4, 1913. (Code of Laws 
D. C. Title 43, 37 Stat. 974 App.) From that date to 
December 24, 1924 the rates w’hich prevailed on the date 
of the Act were continued. Under a consent decree of the 
then Supreme Court for the District of Columbia, electric 
rates in the District were controlled by a sliding scale of 
rates which was designed to compensate the company and 
to protect the consumer. In brief it provided rates of 
return and depreciation and a rate base; for an annual 
examination of earnings; for increase if the earnings fell 
short; for a reduction if the earnings exceeded the estab¬ 
lished rates by new rates for the succeeding year reduced 
by one half the excess earnings, the company retaining all 
of the earnings including the excess. In the years 1925 
to 1944 there were a succession of, rate reductions in each 
year but one. In this period the earnings of the company 
out-ran the reductions. Although the company paid in 
these years an average of 14 per cent on its common stock 
which amounted to an annual average of 30 per cent on the 
proceeds of the stock invested in plant the surplus of the 
company increased from eight to thirty-five million dollars 
in a plant investment of eighty millions, of which the 
balance above the surplus was derived from five and a half 
million in stock, nine million in preferred stock and forty 


million in bonds. All of its common and voting stock was 
held by a local holding company. The stock of the latter 
company was held as to 85 per cent by a foreign company 
which had acquired and held it in violation of law (43-502 
D. C. Code 37 Stat. 974). In 1944 there occurred the last 
of the series of examinations of earnings under the slid¬ 
ing scale formula. In that proceeding the United States 
as a consumer challenged the right of the company to re¬ 
ceive and the power of the commission to approve a return 
on so much of its plant investment as was derived from its 
surplus which was so derived from excessive earnings after 
excessive dividends, for the reason that the funds were not 
supplied by the stockholders but by the consumers includ¬ 
ing the United States. The United States also in that 
proceeding offered to prove that the sliding scale formula 
itself and the sale of the stock of the company to a foreign 
holding company was unlawful and fraudulent and that 
the members of the commission and their predecessors in 
office had participated in a conspiracy to violate the law 
which created upon the authority of which it regulated the 
utilities, including rates, in the District of Columbia. In 
the 1944 proceeding the commission rejected the proof of 
fraud and conspiracy, reduced the rates of the company 
and amended the sliding scale of rate regulation. Its order 
was challenged by the company upon the ground that the 
reduction was not warranted and that the sliding scale 
having been adopted in 1924 with its consent could not be 
amended against its will. The United States also chal¬ 
lenged the order upon the grounds that the reduction was 
not sufficient, the resultant rates were excessive and that 
the sliding scale formula was unlawful and fraudulent. 
This court in 1946 by a divided decision recognized and 
restated the fact of excessive rates, dividends and surplus 
and dismissed the appeal of the company upon the ground 
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that it could not complain if its earnings were adequate. 
At the same time and with the same recognition of the facts 
this court by a divided decision also dismissed the appeal 
of the United States upon the grounds that the errors com¬ 
plained of were errors of judgment by the commission 
which did not rise to the level of error of law and that 
the offer of proof of fraud and conspiracy was properly 
rejected in that it was collateral only to the issues in the 
proceeding. (PEPCo. vs. P. U. C. 81 D. C. App. 225, U. S. 
vs. P. U. C. 81 D. C. AppZ37) Petitions for certiorari as to 
both these decisions were denied by the U. S. Supreme 
Court. Upon the basis of these decisions the company 
sought with the approval of the commission and of the 
U. S. Securities and Exchange Commission permission of 
Congress to re-organize its capital structure including a 
vraiver of the provision of the statute outlawing stock 
dividends. The Congress passed a special Act to this 
effect upon the assurance of the company and the two com¬ 
missioners that it was a necessity in order to effectuate an 
order of the Securities and Exchange Commission com¬ 
manding compliance by the company with the Act of Con¬ 
gress which required the liquidation of electric utility hold¬ 
ing companies. The first year after such financial re¬ 
organization the company on May 14, 1948 made its first 
application in 35 years for a formal increase in rates. It 
presented now a financial structure which included com¬ 
mon stock and surplus, most of which had been capitalized, 
and derived from five and a quarter millions from the stock¬ 
holders and thirty-five million from the consumers. The 
United States through the Procurement Division of the 
Treasury objected to any increase in rates. Nevertheless 
an increase of rates designed to yield additional annual 
revenues of $2,750,000 was granted by the order dated 
July 18, 1948 (J. App. 75 R. 145). As stated the order by 
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its terms applied to service to be furnished thereafter and 
was effective on all meter readings on and after July 21, 
1948. The rate order was not challenged further and be¬ 
came effective. As the readings of the meters in the various 
facilities of the government in the District of Columbia 
were thereafter completed the company applied the new 
and increased rates to such readings and to the readings 
of the same meters at a prior date, computed the charges 
and filed with the Public Buildings Administration service 
claims for electric service consisting of the current con¬ 
sumed between the prior reading and the subsequent read¬ 
ing and demanded payment. The claims on their face made 
no reference to the date of the effectiveness of the new rate 
order but represented on the oath of the company that the 
new' rates were effective on the current thus shown to have 
been consumed. The officials of the government to whom 
the claims w'ere presented had, so far as the record show's, 
no actual knowledge of the rate order except a reference on 
the claims to rates which differed in symbol characters from 
those on the preceding claims for current supplied to the 
same facilities. So far as the record shows these officials 
had no actual knowledge of the date on which the new rates 
were effective as to each such facility. The only knowledge 
they had of this effective date was the sworn representation 
of the company, which was false. 

On July 19, 1950 Edw y ard A. Leslie commenced an action 
against the company under the authority of Sections 231 
and 232 of Title 31 U. S. C. A. 12 Stat. 696, 698, 57 Stat. 608, 
for the recovery of forfeitures and damages consequent on 
the filing of these false claims. In compliance with the 
amendment of the statute approved December 23, 1943 
Leslie forwarded to the U. S. (Title 31 Sec. 232 U. S. C. A. 
57 Stat. 608). Attorney for the District of Columbia and 
to the Attorney General of the United States copies of his 
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complaint which was served on the company on July 20, 
1948. On the same date and also on July 27, 1948 Leslie 
made written disclosure to the Attorney General of the 
facts upon which his complaint and the case were based, 
as is required by the same statute to be done. Pursuant to 
his inquiry, preliminary to a determination on intervention 
in the action, the Attorney General forwarded to the Public 
Utilities Commission of the District of Columbia, an estab¬ 
lishment of the United States, a copy of the complaint and 
a copy of Leslie’s written disclosure to him dated July 20, 
1950 but not that dated July 27, 1950, and requested of 
the commission a statement of the facts and of its views. 
The commission communicated the disclosure of July 20th 
to the company and after conference with it wrote the 
Attorney General that the rate order had been applied by 
the company as the commission had intended when it passed 
it; that the commission could approve rates retroactively, 
or “at any time”; that the order and its application was 
not retroactive; that the Procurement Division of the 
Treasury had been a party to the proceeding out of which 
the rate order grew; that Leslie had previously talked to 
it and had been advised that the company was within its 
rights and could not have lawfully acted otherwise; and 
that the suit had no merit, citing authorities communicated 
to it by the company. (J. App. 85-88 R 145-209.) The United 
States declined to intervene. The case proceeded to pre¬ 
trial proceedings on June 25 and 28, 1952. (J. App. 69 R. 
64-138) At such proceedings the company produced copies 
of correspondence between the commission and the Attorney 
General including a copy of Leslie’s written disclosure of 
July 20,1950. The issues were framed by the court. There¬ 
after on July 10, 1952 the company presented a Motion to 
Dismiss and for Summary Judgment and supported it with 
copies of the stated correspondence including the disclosure 


of July 20 as well as affidavits from the Chairman and 
Secretary of the Commission in which the latter made the 
additional statement that he knew of no law to prevent 
the commission from making a retroactive rate order. (J. 
App. 71-90 R. 142-209). To this the Relator replied with 
a showing that he had made two written disclosures to the 
Attorney General of the facts on which the suit was based, 
one on July 20 and the other on July 27, 1950; that the 
illegal application of the rate order was made by the com¬ 
pany with guilty knowledge and by design to defraud of 
which he had proof which had been disclosed in writing to 
the Attorney General; that Subsequent to the pre-trial pro¬ 
ceedings that official had stated that neither he nor any 
official of the United States on his authority had com¬ 
municated Leslie’s written disclosure to him dated July 20, 
1950 to the defendant and that the position of the United 
States in the litigation was neutral, with the approval of 
the Attorney General that counsel publish his correspond¬ 
ence to this effect for the information of the court. (J. 
App. 90-100 R. 230, 235, 237, 257, 258.) The District court, 
notwithstanding, ordered the dismissal of the complaint 
for lack of jurisdiction and for failure to state a case upon 
which relief can be granted. The Motion for Summary 
Judgment was not considered. (J. App. 101 R. 239.) From 
that order this appeal was made. 

Statement of Points 

1. Motion to dismiss for lack of jurisdiction because facts 
were already known to the United States may be made only 
by the Attorney General after intervention. 

2. Showing made by defendant on motion to dismiss for 
lack of jurisdiction is not sufficient. 

3. The Public Utilities Commission of the District of 
Columbia has no power to make a retro-active rate. 
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4. A rate order for electric service “to be furnished’* 
may not be applied to electric service already furnished. 

5. A rate order which is effective on all meter readings on 
and after a date certain may not be applied to electric 
current measured by a meter reading before that date and 
a reading of the same meter on or after that date. 

6. A complaint to recover forfeitures and damages from 
an electric utility which alleges that the utility with guilty 
knowledge filed and collected on false claims against the 
United States by means of pre-dating the application of an 
order approving an increase in rates so as to claim and 
collect more than was due it with intent to defraud and 
to unjustly enrich itself states a claim upon which relief 
can be granted. 


Summary of the Argument 

1. The statute upon which the case is founded provides 
for jurisdiction in the U. S. District Court and for notice 
and disclosure to the Attorney General who may, in his 
discretion, intervene. Upon intervention the Attorney Gen¬ 
eral may make representation by motion to the court that 
the facts and evidence disclosed to him w T ere known to the 
United States at the time the action was brought. Declin¬ 
ing or failing to intervene and to move for such dismissal 
or in prosecution of the action after intervention by the 
Attorney General, the action may be continued and pros¬ 
ecuted by the person who brought it and the jurisdiction 
of the court to hear and determine the issues may not be 
otherwise disturbed. The relator’s written disclosure to 
the Attorney General of the facts upon which his action 
is based is for the information of the Attorney General 
only and for his convenience in the exercise of his discre¬ 
tion and is not of itself pre-requisite to the jurisdiction of 
the court of a case stated in the complaint. The defend- 


ant who is alleged in a complaint to have filed false claims 
against the United States may not make a motion to dis¬ 
miss the complaint for lack of jurisdiction, which motion 
is based on a copy of such written disclosure to the Attorney 
General, which copy may have come into his possession by 
the accident, design or collusion of another federal official 
to whom the Attorney General has communicated it in 
connection with a proper inquiry for information on the 
case stated in the complaint. This is so because of the 
wording of the statute, the intent of Congress in enacting 
it as shown by the words and by the formal reports and 
debates in the Congress in the process of its enactment. 
This is true also because it cannot lie within the mind or 
mouth of such a defendant to know or say with certainty 
what facts were within the knowledge of the United States 
or of any officer or agent thereof at the time the suit was 
brought, the Attorney General and all officers and agents 
of the United States themselves being silent. 2. The exhibit 
by the defendant of a portion only of the written disclosure 
to the Attorney General made by the person who brought 
such an action accompanied by ex parte statements of 
other federal officials and of its own offices which are con¬ 
trary to the undisputed facts in the record can form no 
proper basis for a definitive determination on the entire 
written disclosure by the relator, or of the facts which were 
within the knowledge of the United States at the time the 
action was commenced with respect to the matters com¬ 
plained of therein. 3. The Public Utilities Commission of 
the District of Columbia has no power to make an order 
approving the imposition of a rate for electricity retro¬ 
active to the date prayed for in the petition of the Utility 
Company seeking the rate, or retro-active of the date of the 
order itself. 4. An order of that commission approving a 
rate for electric service to be thereafter furnished may not 


10 


lawfully be applied to such service already furnished. 5. 
Such order which is effective on all readings of electric 
meters on and after July 21, 1948 may not lawfully be ap¬ 
plied to electric energy measured by a reading of a meter 
after that date and also before that date. 6. A complaint 
brought in the name of the United States by a person for 
its benefit as well as for the benefit of himself against an 
electric utility company w T hich alleges that the company with 
guilty knowledge and with intent and design to enrich itself 
to the damage of the United States, filed false claims against 
the United States in that in claims which it did in fact file 
it applied an order of an authorized official commission 
which approved an increase in rates for service to be 
thereafter furnished and which w’as effective on all meter 
readings on and after a date stated in said order, to 
electric service supplied by it and on electric meter read¬ 
ings prior to that date, and thereby collected funds to 
which it w r as not lawfully entitled, but by fraud, contains 
a statement of a claim for forfeitures and damages upon 
■which relief can be granted. The truth or not of the allega¬ 
tions in such a complaint and in the answer, both within the 
record of this case, and the resolution of the issues thereby 
made, can be determined only by the trial of the case accord¬ 
ing to law, and is not lawfully dealt with by an order dis¬ 
missing the complaint. The order dismissing the complaint 
for lack of jurisdiction and for failure to state facts upon 
which relief can be granted should be reversed and the case 
remanded to the U. S. District Court for further proceed¬ 
ings according to law. 


Statutes and Regulations Involved 


The Statutes involved in the appeal are printed in the 


Appendix (App. 
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Argument 

1. A MOTION TO DISMISS FOR FAILURE OF JURISDICTION 
MAY BE MADE ONLY BY THE ATTORNEY GENERAL - 

The statutory requirement for written disclosure by the 
relator in a qui tam action is not a pre-requisite to juris¬ 
diction. For the last 90 years in a time-honored statute 
the United States has authorized a person not otherwise 
interested to sue in the name of the United States and for 
its benefit, as well as for the benefit of himself for the 
recovery of forfeiture and damages from a person who 
files false claims against the United States. This was the 
Act of March 2, 1863 and is now Section 231, Title 31 
U. S. C. A. 12 Stat. 696, 698. The United States Supreme 
Court in 1943 said of this statute: 

“We think the chief purposes of the statutes here 
was to provide for restitution to the Government of 
money taken from it by fraud and that the device of 
double damages plus a specific sum was chosen to make 
sure that the Government would be made completely 
whole.” 

The same Court also said: 

“Qui tam suits have been frequently permitted by 
legislative action and have not been without defense 
in the courts.’’ 

Also that Court quoted from the opinion in Marvin v. 
Trout, 199 U. S. 212 @ 225: 

“Statutes providing for actions by a common in¬ 
former, who himself has no interest whatever in the 
controversy other than that given by the statute, have 
been in existence for hundreds of years in England 
and in this country ever since the foundation of our 
Government.” 

These expressions from the Court are quoted from the 
case of Marcus v. Hesse, 317 U. S. 537 (1943). In that 
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case also the Court referred to the laws promulgated by 
the Greek law-giver Solon. The Greek historian Plutarch 
says of Solon in this respect: 

“Thus the law—giver wisely accustomed the citizens 
as members of one body to feel and resent one another’s 
injuries and we are told of a saying of his agreeable 
to this law: being asked ‘What city w’as best modeled?’ 
he replied: ‘ That wrhere those who are not injured are 
no less ready to prosecute and punish offenders than 
those who are.’ ” 

Plutarch’s Lives. Solon. 

Stereotyped Edition, page 98, 

Cincinnati, 1850. 

In the Marcus case the relator’s recovery in the District 
Court which had been reversed by the Circuit Court of 
Appeals, was restored by the mandate of the Supreme 
Court. Under the law as then written, the relator was 
entitled to recover, if he proved the fraud, regardless of 
whether the facts were theretofore known to the United 
States or to any officer or agent thereof. Indeed in that 
case they were w^ell known because they were the same 
facts upon which the defendants had been convicted in the 
United States District Court for a conspiracy to defraud 
the United States. 

In 1943 the statute was amended by an Act approved 
December 23, 1943, Title 31—Sections 231, 232 U. S. C. A., 
57 Stat. 608. In brief, the amendments provided for notice 
to the United States Attorney and to the Attorney General 
of the suit; and for disclosure to the Attorney General of the 
evidence on which the suit is based; for intervention by the 
Attorney General and for prosecution of the suit by him; 
failing such intervention and prosecution by him, and then 
for prosecution by the person who brought it; for awards by 
the court to the person who brought the suit, for liability 
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of the person who brought it for the costs of a suit, and 
further provides: 

“The court shall have no jurisdiction to proceed 
with any such suit brought under Clause (B) [the 
clause which permits a suit by a non-interested person] 
or pending suit brought under this section whenever it 
shall be made to appear that such suit was based upon 
evidence or information in the possession of the United 
States, or any agency, officer or employee thereof at the 
time such suit was brought (emphasis supplied). 

The complete text of the remainder of the statute, includ¬ 
ed in the above summary and quotations is printed in the 
Appendix, pages 34-37. 

It is submitted with confidence that in amending the 
statute, the Congress had and expressed several distinct 
intentions: 1st, that authority for informers’ suits was, 
preserved; 2nd, that the several District Courts of the 
United States, including that for the District of Columbia 
should have full power and jurisdiction to hear, try and 
determine such suit; 3rd, that except as hereinafter pro¬ 
vided, such suit may be brought and carried on by any per¬ 
son as well for himself as for the United States; 4th, that 
whenever any such person should bring such a suit he 
should give notice to the United States Attorney and to 
the Attorney General; 5th, that such person should also 
forward with a copy of his bill “a disclosure in writing of 
substantially all evidence and information in his posses¬ 
sion material to the effective prosecution of such suit; 6th, 
that the United States might intervene within 60 days; 
7th, that if the United States should fail or decline to in- 
tervene within such period “such person may carry on said 
suit”; 8th, if the United States shall so intervene; it should 
carry on the suit to the exclusion of the person who brought 
it; 9th, that having intervened, if the United States failed 
to carry on the suit with due diligence within a period of 
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six months, etc. such suit may be carried on by the person 
who brought it; 10th, the court shall have no jurisdiction 
“to proceed with any such suit brought” by a disinterested 
person “whenever it shall be made to appear that such suit 
was based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought”; 11th, that the 
court may award the person who brought the suit out of 
any funds recovered one-tenth of the proceeds if the United 
States intervened and prosecuted and up to one-fourth of 
the proceeds if the United States failed to intervene or to 
prosecute the suit; 12th, that a suit once brought by a dis¬ 
interested person may not be dismissed or settled without 
the consent of the court and the District Attorney; and 
last, that on the failure of a suit brought by a disinterested 
person that person shall be liable for costs incurred by 
himself and shall have no claim therefor on the United 
States. 

The quoted opinion of the United States Supreme Court 
in Marcus vs. Hess supra and this analysis of the wording 
of statute provide a legal status for the informer or the 
relator in such suits which may not be lightly treated or 
dismissed. The words of the present statute clearly pro¬ 
vide initially for the independent jurisdiction of the Dis¬ 
trict Court regardless of how or by whom it may be pre¬ 
sented to the court and evidence an intention of the Con¬ 
gress that frauds practiced against the United States 
should not go undiscovered, be disregarded, be unpunished, 
or result in damage to the United States. It is true that the 
amendment of 1943 is intended to guard against the abuse 
of this time-honored remedy and places a duty upon the 
Attorney General to inquire into any suits so brought by 
a disinterested person for the double purpose, to be sure, of 
protecting the treasury of the United States and of protect¬ 
ing anyone accused of defrauding it by an unfounded accu- 


r 


15 

sation. The amendment also evidences an intention to 
deny an award to any volunteer who does not in fact dis¬ 
cover new evidence and takes care that there shall not be a 
premature disclosure of evidence and information already 
in the possession of the Government and to the detriment 
of the public interest. These are the essential purposes 
of the amendments. Indeed, so strong is the purpose to 
deny to a disinterested person who make no contribution 
or brings no information to the administration of justice 
that the statute provides that the jurisdiction of the court 
shall cease whenever that shall be made to appear, and in 
that regard the statute lodges discretionary judgment in 
the Attorney General; makes double provision that he 
shall have notice and lays upon him an official duty to inter¬ 
vene and to make it appear to the court, whenever that be 
a fact, that the information disclosed to him by the disin¬ 
terested person who brought the suit was already in the 
possession of the officials of the United States. The Attor¬ 
ney General is the chief law officer of the United States 
and therefore is the appropriate official to whom this notice 
should be given and on whom this discretion and upon whom 
this public duty should be laid. He is best in a position 
to know, first what information was in his own possession, 
and to appropriately inquire of all other officers and agents 
of the United States as to what information they in fact had 
about the evidence and facts disclosed in writing to him by 
the disinterested person who brought such a suit. Not only 
is it clear from the reading of the statute that there were 
the purposes of the Congress, but these purposes are also 
made clear by the Reports and debates in the House and 
Senate when those bodies were in the process of enacting 
the amendment. See the record of the debates, Congres¬ 
sional Record, 78th Congress, 1st Session, pages 7347, 7424, 
7437, 7570-80, 7585, 7596-7600, 7617, 10,844-49, 10,696-741. 
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In reporting the amendment to the Senate, the Chairman 
of the Judiciary Committee, Mr. Van Nuys, said: 

“The Department’s (Department of Justice) prin¬ 
cipal desire for the enactment of this bill is that the 
United States be protected against being compelled to 
disclose its facts involved in any criminal prosecution 
it may have undertaken or is about to undertake. Their 
experience has shown that upon filing of such civil 
suits, steps are soon taken to compel discovery, by 
taking deposition and otherwise, in civil suits, to ascer¬ 
tain the facts upon which the Government is proceed¬ 
ing. All such matters tend to embarrass the Govern¬ 
ment in its conduct of criminal prosecutions and to 
assist the defendants in such prosecutions in obtaining 
what they otherwise would not be entitled to obtain 
and could not secure.” 

Report No. 291, U. S. Senate 

78th Congress, 1st Session 

The full text is printed in the Appendix, page 43. 

To the same effect also is the statement of Mr. Sumners, 
the Chairman of the Judiciarv Committee of the House who 
filed a conference report on the disagreeing votes of the 
House and the Senate on the amendment. 

“Provisions of the Senate Amendments 

“Also, under amendment No. 1 (of the Senate) it 
would have been necessary prior to commencement of 
such suit that • * * such person had made full dis¬ 
closure in writing to the Attorney General of the 
grounds thereof, * * * 

“Provisions of the Conference Agreement 

“The United States is afforded 60 days time after 
completion of service above mentioned within which to 
enter appearance in this suit. If it declines in writing 
to the court or fails within such period to enter such 
. suit, said person may carry on the suit. * • # Should 
the United States fail to carry on the suit with due dili- 


/ 
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gence, within six months of the date of its appearance 
or within such additional time allowed by the court, 
such suit could be carried on by the person bringing 
the same • • • Jurisdiction is denied to the court to 
proceed with any suit brought under Class (B) 
• * • whenever it shall be made to appear that such 
suit was based upon evidence or information in the 
possession of the United States, or any agency, officer 
or employee thereof, at the time such suit was 
brought. 7 

Report No. 933, House of Representatives 

78th Congress, 1st Session. 

The full text of the report is printed in the Appendix, 
page 46. 

None of these provisions of the Congress are designed to 
bring comfort to anyone who has filed false claims against 
the United States. The provisions here made for depriving 
the District Court of jurisdiction to try and determine the 
suit were certainly not for the purpose of providing a haven 
for those who deal fraudulently with the United States. 
Certainly Congress had no intention, as expressed in the 
words of the statute which it enacted, nor in the debates 
while the statute was under consideration, nor of the Re¬ 
ports of its Committees on the pending legislation to pro¬ 
vide a means by which a guilty person who had attempted 
to defraud the United States or who had succeeded in doing 
so, an escape from the consequence of his offense, nor to 
permit him to retain the fruit of his fraud and go quits of 
justice by motion to dismiss, an otherwise sound complaint 
against him. The provision for depriving the court of 
jurisdiction to proceed with the action is not operative at 
all unless and indeed it be based upon facts which show 
fraud, because otherwise the complaint may be dismissed 
for failure of allegation or failure of proof. So that a 
motion made under the provisions of the language above 
quoted in this respect pre-supposes that the information 
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and facts disclosed by the disinterested person to the Attor¬ 
ney General do show fraud. Otherwise there would be no 
point in modifying them with the clause “in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought. ” For if there 
be no facts of fraud, it follows that no facts concerning 
fraud can be in the possession of the Government. It 
cannot be supposed that the defendant knows what facts 
were in the possession of the United States at the time the 
suit was brought. Indeed if all the facts were within the 
possession of the officer upon whom he practiced the fraud, 
the fraud would not have been possible except by the collu¬ 
sion of that officer. It cannot be supposed that the statute 
means that the suit should be dismissed if it appears that 
the fraud was practiced by the defendant with the collusion 
of an officer of the United States or in conspiracy with him. 
And without such conspiracy either at the time the fraud 
was practiced or at the time the suit was commenced, the 
defendant cannot of course know what facts in respect of 
his fraud were within the possession of the United States. 

The statute can have no other meaning in this respect 
than that it affords a full opportunity to the Attorney 
General to be informed, and to enable him to take appro¬ 
priate steps to protect the interests of the United States. 
And if the Attorney General, being fully informed, does 
not intervene or take any action but remains neutral and 
silent, it cannot therefrom be concluded that the informa¬ 
tion disclosed to him was already known to the Government. 
Nor can it be supposed that having been informed of it by 
the relator and he took no action that he is indifferent to 
the fraud. For if he were assured that the relator is 
willing and able to present the case to the court with the 
assistance of his counsel, the Attorney General may well, 
as he has apparently done in this case, conclude to let the 
statute and the case take its course. For he knows that if 
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the suit fail, the United States is not harmed or put to 
any expense, and if it succeed, the United States is made 
whole, and will receive one-half of any forfeiture which 
may be recovered. 

But to permit the defendant to make such a motion upon 
his interpretation of a partial copy of the written dis¬ 
closures made to the Attorney General by the relator in 
the suit, which copy came into his possession by the un¬ 
authorized action of an official of the United States, who, 
by affidavit now comes to his defense, is to admit the fact 
of fraud and of the filing of false claims and to assert 
that any defendant who does so may in spite of the statute 
go unscathed of justice. For in that case if he can prove 
that he advised the agents of the United States that he was 
going to defraud them, before he did so or, having done it, 
advised the agents of the United States that he had de¬ 
frauded the Government he could retain the fruits of his 
fraud if the Attorney General could be induced not to 
intervene and the official upon whose order he relied could 
be induced to agree with his fraud. It cannot be supposed 
that such an absurd interpretation can soundly be put upon 
the statute or such an intention be imputed to the Congress 
in the enactment of the amendment in question. 

That such a motion can only appropriately be made by 
the Attorney General finds support in the fact that in all 
the reported cases under the amendment so far, the motion 
to dismiss for lack of jurisdiction was made by the At¬ 
torney General after intervention. See the following 
cases: 

Coates vs. St. Louis Clay Products Company , 65 Fed. 

Supp. 645 

McLaughlin vs. Anaconda Chain and Cable Co. 62 Fed. 
Supp. 302 

Scherr v. Anaconda Wire & Cable Co. 57 Fed. Supp. 106 


\ 
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2. THE SHOWING BY THE DEFENDANT IS NOT SUFFICIENT 
TO END THE JURISDICTION OF THE COURT 

Taking the showing on the Motion to Dismiss for lack 
of jurisdiction at face value, it is not sufficient. It does 
not show that the facts and evidence disclosed to the 
Attorney General were known to the United States or any 
officer, agent or employee thereof. 

The fact that a rate proceeding had been held and a rate 
order had been passed were, of course, known to a repre¬ 
sentative of the Procurement Division of the Treasury De¬ 
partment. The record contains no proof that any of the 
officers of the Government had actual knowledge of the 
misapplication of the order. To be sure the Government 
was hound by the order. 

But it is not the order that is here complained of. It is 
the application of the order that is the gravamen of the 
offense. The then Public Buildings Administration of 
the then Federal Works Agency was responsible for the 
receipt, audit and payment of claims for electric service, 
as to most of the Executive departments. (Reorganization 
Plan No. 1, approved July 1, 1939, Title 5, Section 133 
U. S. C. A. 53 Stat. Part 2,1423). Certain of the Independ¬ 
ent establishments discharged this duty for themselves, as 
did the Congress and the government of the District of Co¬ 
lumbia and the Courts. There cannot lawfully be imputed 
to these establishments or to the officials in them any actual 
knowledge of the fact of the order or of its terms, when 
claims w r ere presented to them. They could, indeed, have 
had actual knowledge that on the face of the claims pre¬ 
sented after July 1,1948, new symbols appeared in descrip¬ 
tion of the rates. They could perhaps see that the amount of 
energy said to have been consumed was measured by two 
readings of the same meter, one of which was before and 


one of which was on and after July 21, 1948. The record 
is silent as to what the claims did actually show on their 
face. But it may be safely assumed that the claims pre¬ 
sented in the period described in the complaint did not 
state in words, signs or symbols the information conveyed 
by the following: 

“The Potomac Electric Power has had a rate in¬ 
crease for electric service to be furnished. The order 
is dated July 18, 1948 and is effective on all meter 
readings on and after July 21, 1948. The claim here 
presented is at the increased rates and is for service 
rendered before the date on which the company peti¬ 
tioned for the increase to start, or is for service 
rendered before the date of the order, and in all cases 
is for current measured by the reading of a. meter 
before July 21, 1948 and a reading of the same meter 
on or after that date. The increased rates do not 
apply to the current here recorded and the company 
knows that they do not. This will cost the Govern¬ 
ment more money than can lawfully be charged. But 
the company notwithstanding, presents the claim and 
though it is false, the company represents and swears 
that it is true and that the money is due, because the 
company wants the money in its August, 1948 revenues. 
If you should question this claim, the officers of the 
company will tell you it is due. We believe also that 
the officers of the Public Utilities Commission will 
tell you the same thing. So check the addition, sub¬ 
traction, division and multiplication and pay it. The 
sum total of the excess in this and similar claims will 
amount to only $75,000 and the company needs $2,750,- 
000 more revenue per year as the Commission has just 
said. A copy of the order is attached for your full 
information. Consult your lawyer. After all, the 
excess in these claims is only a small part of what 
we need and you can afford to overlook it and the 
means we employ to get it, as our necessity is great. 
We thought at first we would just present these claims 
with the usual formality. Then they would have 
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dropped through the crevices of the channels of com¬ 
munication in the Government, which is extensive 
and cumbersome, and be paid in due course. The 
least said, we thought, the better. For it is notorious 
that with bureaucracy if the form be observed, the 
substance is of less account. But then we thought we 
really ought to tell you about it for you might rely 
on our representations as the law says you may. For 
we are a public service company and owe a duty to 
the public, including the Government. 

And that absurd statement is what the defendant asserts 
in its motion the officers of the Government, to whom the 
claims were presented, and who paid the bills, knew. That 
is what the defendant asserts that these officials and all 
officials who dealt with the claims, or what the Attorney 
General and the law officers of the Government, in fact, 
knew at the time this suit was brought. 

The very documents and records of which the relator 
informed the Attorney General in his written disclosure of 
July 20, 1948 contain proof of the material allegations of 
the complaint. Other records to which they make reference 
contain proof of the guilty knowledge of the defendant. 
Certain of these records have been agreed to be admitted 
in evidence in the pre-trial proceedings. They are evidence 
and information, the contents of which, when taken in 
connection with other facts, disclose the fraud and deceit 
complained of. It is not supposed or required that the 
words of the written disclosure shall contain the full and 
complete account which an examination in the trial of the 
case will make. Nor can a judgment of the probative value 
of them be made on the mere listing of them; or in this 
Appeal. 

Although not required to do so, the relator did inform 
the operating Vice President of the defendant company 
as to what the defendant had done in respect of certain 


of the facts stated in the complaint. He received a letter 
from one of the counsel of the defendant who, it is apparent, 
from the text (J. App. 83 R. 145) did not realize the signif¬ 
icance of what he said. He then informed the President 
of the defendant company. The relator could well have 
thought that the application of the rate increase was in¬ 
advertent and so might be excused. But he was told by 
all three officers that the action was not inadvertent, but 
by design. In his written disclosure a copy of which is 
before the Court albeit wrongfully, he informed the At¬ 
torney General of this letter and these statements. Further, 
he then informed that official of the existence of records and 
documents which show that the officers who did and did - 
intend to wrongfully apply the rate increase in fraud of v 
the Government and all other consumers of its service, 
knew that they were not justified in doing so. 

In its motion to dismiss for lack of jurisdiction the de- , 
fendant in one part seems to admit the fraud and to say 
that the facts disclosed by the relator were known to the 
Government, or that all the facts were known to the officers 
upon whom the fraud was practiced. For it says that what 
it did was well known (J. App. 66 R. 50) And it pleads in 
its answer that this was so. And then it says that the 
Government had law officers who, if asked, could have fully 
advised its officers of the meaning of the rate order and 
the legal effect of its application by the defendant. This 
is as if to say to one who has been deceived by another’s 
statement or conduct, “if you had had your wits about you, 
you would not have been deceived.” It is as though a 
robber should say to his victim “had you been armed, I 
wouldn’t have robbed you” or a sneak thief to his victim 
“button your pocket if you would not have it picked.” 

Fraud practiced in broad daylight is still fraud. Deceit 
imposed with formality and at arm’s length is still deceit. 

A grave breach of honesty committed with a smile is no 
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less dishonest. And with an artificial person as a corpora¬ 
tion, especially a powerful one which asserts a virtue though 
it have it not, and which may overawe a minor Goverment 
official with such representation, the same law of justice 
and honesty applies. And with such a person even as with 
a natural one it is true as the Prince of Denmark said of 
the Minister of the king “A man may smile and smile and 
still he a villain.” 

The very copy of the relator’s disclosure dated July 20, 
1950 here presented, albeit improperly so, when fully ex¬ 
amined discloses the fraud complained of and discloses also 
that the evidence of it was not fully known but was withheld 
from the officers of the United States. For it discloses a 
subtle fraud, subtly practiced and a studied strategem slyly 
sprung. 

It is not essential that the relator have in his own posses¬ 
sion all the evidence to prove the fraud for which he sues. 
It is sufficient if he make written disclosure of material 
evidence, some of which he may have, some he may point out 
and some he may disclose where it may be found. And it 
is of the nature of a false and fraudulent claim that it is 
a mixture of truth and of falsehood. For otherwise it 
would not deceive. By directing the mind of the victim 
to the true to the exclusion of the false, the confidence man 
lives by his wits. 

As to what is required of a written disclosure in such 
a suit see: 

Coates vs. St. Louis Pro&ucts Company 65 Fed. Supp. 

645. 

3. THE PUBLIC UTILITIES COMMISSION OF THE DISTRICT 
OF COLUMBIA HAS NO POWER TO APPROVE A RETRO¬ 
ACTIVE RATE! 

The powers of the Commission to approve rates are de¬ 
fined in the Act approved March 4, 1913, 37 Stat. 974-992, 
D. C. Code Title 43, specifically at Sections 43-401, 408, 


409, 410, 411, 414, 415, 416, 702, 902 and 911. (For text 
see Appendix pp. 37.) _ 

Under the pleadings in this Record, the justification of 
defendant’s conduct can only be found in this: that the 
claims were true and just. The defendant so pleads. It 
has foreclosed itself from confession and avoidance. It 
says it intended to do what it did because it was justified. 
It says it has always done so with orders similarly worded. 
It presents an ex parte statement of the Secretary and the 
then Chairman of the Commission that the Commission 
intended it to do what it did when it passed the order. It 
cites the section of the statute (Section 43-329 D. C. Code 37 
Stat. 981, ch. 150 § 8 par. 30,) and asserts that for the 
periods described in the complaint the rates approved in 
the order of July 18, 1948 were the only lawful rates and 
that it would have been unlawful for it to have charged more 
or less. If this position of the defendant be sound, then 
the complaint fails as a matter of law. But this position 
begs the question on the law and belies the Record on the 
facts. The question it begs is, does the law authorize retro¬ 
active rates? The answer the defendant seeks and gets is 
that it does. The true answer as well as the plain answer 
is that it does not. The answer is not open to question. 

Did the statute provide before the event that the Com¬ 
mission were empowered to go backwards after utility serv- 

* 

ice had been rendered at one rate and authorize an addi¬ 
tional charge by the utility or require a refund to the 
consumer, then any utility which operated and any consumer 
who employed its service under that law might be told that 
this law bound them because it was part of the contract. 
It might be inconvenient and vexatious to both, but it would 
bind them. 

Did the statute provide that immediately a utility peti- 
tioned for an increase or a consumer for a reduction and 
due notice of the proceedings was given, the Commission’s 
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order should date from the notice, that would of course be 
understandable. Some State statutes do so provide and 
have been upheld. 

Did the statute provide that the utility could inaugurate 
a rate increase or decrease which should be effective from 
its date unless subsequently disapproved by order of a 
public authority, in which case there should be adjustments 
to agree with the order that, too, would recognize the essen¬ 
tial rights of the parties. The statutes of a few States as 
in Connecticut so provides and it has been approved by the 
courts in that State. But a commission not so empowered 
which approved a rate retro-actively would clearly over¬ 
step the bounds of the statute which created it. A State 
statute or an Act of Congress which sought to reach back¬ 
wards after the event and impose a utility rate on a utility 
or on a consumer would clearly run counter to the 10th 
Section of the first Article of the Constitution, which pro¬ 
tects the obligation of contracts, and of the Fifth Amend¬ 
ment of the Constitution guaranteeing due process of law. 
To say as the then Chairman of the Public Utilities Com¬ 
mission of the District of Columbia and its Secretary have 
said in their affidavits presented by the defendant (J. App. 
pp. 72, S8-89. R. 144, 208-9) and as the defendant has 
said in its Answer (J. App. 62 R. 50) that the statute wffiich 
empowered the Commission means that Congress has 
authorized this Commission to issue such an order, is to 
speak absurdly. 

The position taken by the defendant and the affiant officers 
of the Commission is that if the statute fails to forbid retro¬ 
active rates, the Commission has power to make them. 
That cannot be true. 

The Statute clearly means that the lowest rates prevailing 
when it was passed shall continue until after notice and a 
hearing they are changed by order of the Commission. It 
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provides that on petition of a utility or a consumer or, on 
the initiative of the Commission, rates then prevailing shall 
continue until after notice and a hearing they be changed by 
order of the Commission. Rates may not otherwise be 
changed. The fact that they shall continue until so changed 
negatives the idea that the company or the Commission may 
reach backward and disturb them. New rates may not be 
made or approved until after the process of notice and 
hearing, not after the fact alone of jurisdiction of the sub¬ 
ject matter and the parties to the rate proceeding. The old 
rates may be ended and set aside and new rates substituted 
for them. But the old rates are not obliterated by this 
process. There is no suggestion in the statute that the old 
rates are disapproved. The whole point of the proceeding 
prescribed by the statute for a change in rates is what the 
utility shall be permitted to earn in future. There is no 
suggestion that the past may be disturbed. The contrary is . 
true. For it is made unlawful to charge more or less than 
has been approved by the Commission. 

It is clear that under the Constitution, the past earnings 
of a utility cannot be taken from it. 

Board of Public Utility Commissioners v. New York 
Telephone Co., 271 U. S. 23 (1926). 

What is sauce for the gander is sauce for the goose. 

A regulatory commission which is empowered to do so by 
statute in advance of the event, may date a rate change from 
- the date of the petition and order a refund or additional 
payment from that date. 

Re Arkansas Power <md Light Co. (1942) 46 P.U.R. 

IT. S. 226; 

New Haven v. New Haven Water Co. (1946) 65 P.U.R. - 
(U.S.) 406, 132 Conn. 496 45 Att. 2d. 831. 

/ 

In the last case cited, the Connecticut court said: 
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“Our law, unlike the public utility laws in many 
jurisdictions, does not in general condition the estab¬ 
lishment of a changed rate upon prior approval of the 
Commission.” 

In Ohio the statute directed the Utilities Commission, 
upon proper hearings and findings, to “fix and determine 
the just and reasonable rate, etc. # * # to be thereafter 
* * * charged • # • and order the same substituted 

therefor .” (Italics supplied) General Code of Ohio, Sec¬ 
tions 614-23. The Court held that the Commission was with¬ 
out authority to grant a refund from past earnings of a 
utility. 

Great Miami Taxpayers Assoc, v. P.U.C., 131 Ohio St. 

2S5, 2. N.E. 2d 777, quoted with approval in 
P.U.C. of Ohio v. United Fuel Gas Co., <ll7 U. S. 456 @ 
465 (1943). 

The Act of Congress in this case is similar to the Ohio 
Statute except for the words “to be thereafter • * * 

charged”, but the similarity is noted in the use of the words 
“substituted therefor.” 

It is certain that the Act here does not in words provide 
authority for retro-active rates. So unusual a power if 
intended to be granted would certainly have been stated and 
if so, the entire structure of the statute, which now looks 
forward, must then have been reformed to look backward, 
or at least to glance over its shoulder. 

The statutes and decisions in most states do not authorize 
retro-active rates. 

(Cal.) Re Walkup Drayage v. Warehouse Co. Decision 
(P.U.C.) 37572, 12/21/44; 

(Mass.) Re Clifford (1946), 65 P.U.R. (U.S.) 142; 
(Mich.) Mich. Bell Telephone Co. v. P. S. Comm. (1946), 
66 P.U.R. (U.S.) 287, 315 Mich. 533. 24 N.W. 2d 200; 
(Va.) Comm. ex. rel. Appalachia v. Old Dominion 
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Power Co. (1945), 60 P.U.R. (U.S.) 46,184 Va. 6. 34 ' 
S.E. 2d 364; 

(Wis.) 

Re Wis. Pub. Service Corp. (1944), 55 P.U.R. (U.S.) 
193; 

(HD 

In Re Commonwealth Edison Co. (1939), 18th HI. Com. 
Com. Rep. 708 ; 

(Md.) In Re Potomac Electric Power Co. (1939) Md. ' 
Pub. S. C. Rep. p. 34; 

(Mo.) State Ex. Rel. Campbell Iron Co. v. P. S. Comm. 

(1928), P.U.R. 1928 A. 17; 317 Mo. 724; 296 S.W. 998; 
(Mont.) Re Farmers Mutual Teleph. Co. (1918), 11 
Ann. Re|? Mont. R. & P. S. C. 72; 

(N.J.) In Re Millville Electric Light Co. (1923), 11 
N.J. P. N. C. R. 260; 

(N.Y.) (1947) Rep. P. S. Com. Vol. 1. p. 575; 

(Ohio) 

P.U.R. 1920 E. 737; 15 Ann. Rep. Ohio P.U.C. (1927); 
(Oregon) Re Pacific Telephone & Telegraph Co., P.U.R. 
1920 B. 199; 

(S.C.) Springs v. Duke Power Co., P.U.R. 1931 D. 9; 
(Tex.) Houston Chamber of Commerce v. Railroad 
Commission, P.U.R. 1930 B. 388, 19 S.W. (2d) 583; 
(Washington) Pacific Coast Elevator Co. v. Dept. Pub. 
Works, P.U.R. 1925 B. 618; 130 Wash. 620, 228 Pac. 
1022. 

Contra where statute confers express authority for retro¬ 
active rates: 

Arkansas— Re. Arkansas Power & Light Co., 46 P.U.R. 
226 (1942); 

Connecticut —New Haven v. New Haven Water Co., 65 
P.U.R. 406, 132 Conn. 496, 45 A 2d 831. 
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The public utility statute for the District of Columbia 
was historically modelled after the statutes of Massachu¬ 
setts. The language of the two statutes is almost identical. 
The Massachusetts. Utilities Commission is the oldest such 
body, and it has construed the statute there as not allowing 
retro-active rates. 

Re Clifford (1946) 65 P. U. R. (U. S.) 142. 

4. A RATE ORDER FOR ELECTRIC SERVICE “TO' BE FUR¬ 
NISHED” MAY NOT BE APPLIED TO ELECTRIC SERVICE 
ALREADY FURNISHED. 

The order from which the defendant seeks justification 
reads: 

“That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Electric 
Power Company in the District of Columbia, set forth 
in the Appendix hereto, be made effective on all meter 
readings made on and after Julv 21, 1948” (J. App. 
77 R. 145). 

In the wording of the order, the Commission has cor¬ 
rectly interpreted the statute whence its power to approve 
rates is derived. The use of the words “to be furnished” 
in the order, taken in connection with the words of the 
statute with respect to a new rate being “substituted” for 
an old rate (App. 39.) makes the District of Columbia 
Statute, as so interpreted, identical in these respects with 
the Ohio Statute, supra. That statute, as has been said, 
was held to deny the power to make a retro-active order. 

Great Miami Valley Taxpayers 7 Assoc, vs. P. U. C. } 
supra. 

Cited with approval by the U. S. Supreme Court in 
P. U. C. vs. United Fuel Gas Co., supra. 

This interpretation of the statute by the Commission in 
this order seems to dispose of the affidavits of Flanagan 
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and Milligan, of the Commission. For the Commission 
. could hardly have understood the law or the order to intend 
or mean that the increased rate on service “to be furnished” 
should apply to service already furnished. For obviously 
that order could not move forward and backward at the 
same time. 

Nor can the defendant find justification here. “To be” 
are words of one syllable which describe the future. To 
distort them to describe the past suggests two other short 
words * “not’true.” But that is false. And so are claims 
for electric service when so derived. 

5. A RATE ORDER WHICH IS EFFECTIVE ON ALL METER 
READINGS ON AND AFTER A DAY CERTAIN MAY NOT 
BE APPLIED TO ELECTRIC CURRENT MEASURED BY A 
METER READING BEFORE THAT DATE AND A READING 
OF THE SAME METER ON AND AFTER THAT DATE. 

The statement is probative. The denial of it by the de¬ 
fendant, and by the officers of the Commission which made 
it, belies the words of the order. For it obviously means 
the readings of meters that are made on that date and 
the readings that are made after that date. The measure 
of consumed energy can only be taken by reading a meter 
through which it passes at at least two intervals; one at the 
beginning of a period and another at the end. There must 
be a cycle of readings or around of at least two. And if 
they must be on and after a day certain, then one of the two 
cannpt be before that day. There must be a point from 
which the measurement starts. It is obvious error to say 
that you can take the measure by an observation at the 
start only. To measure service to be furnished another 
round must be made and the meter read again. To measure 
service already furnished a reading at a time before the new 
start must be observed. This cannot lawfully be done under 
the rate order described. 



6. THE COMPLAINT STATES A CLAIM UPON WHICH RELIEF 

CAN BE GRANTED 

The facts of guilty knowledge, false representation, ex¬ 
cessive claims and collections, unlawful retro-active appli¬ 
cation of a rate order which in law and in words was pro¬ 
spective are all alleged in the complaint. The means which 
the defendant is alleged in the complaint to have employed 
to accomplish its fraud are indeed plausible and simple, 
and subtle. And so also is the alleged deceit. The allega¬ 
tions of the complaint in general and in particular set up a 
case, of which the defendant is thereby given full notice, 
that the defendant has played upon the credulity and con¬ 
fidence of the officials of the Government to unjustly enrich 
itself at the expense of the public treasury. The complaint 
is sufficient to put the relator to his proof and the defendant 
to his avoidance or his justification. 

The defendant has pleaded first in words of demurrer. 
Is that plea good? The defendant says that at most the 
complaint charges it with a mistake of law. Later it 
pleads that it has made no mistake of law but the relator 
has. Both pleas are here under consideration for they 
amount to the same thing. But the complaint fairly alleges 
facts and applies them to the law as written and to the legal 
effect of the rate order as issued. The complaint alleges 
not that the defendant made a mistake of law or even a 
misrepresentation of law. It alleges that the defendant 
knew what the law was and what the rate order meant and 
violated the law, the rate order and the interest of the 
United State in order to enrich itself. These are not al¬ 
legations of misrepresentations of law or ignorance of law, 
but of breach of the law with willful intent. The complaint 
in formal language charges the defendant with obtaining 
money from the United States by false pretense of fact. 
If the defendant choose to stand on its demurrer, then the 
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demurrer should be over-ruled and the case remanded for 
assessment of forfeitures and damages. 

Alan Johnstone, 

740 15th Street, N. W., 

Daniel L. Boland, 

201 Union Trust Building, 

Christopher T. Boland, 

821 15th Street, N. W., 

All of Washington, D . C. 

Counsel for Appellants . 


Dated February 7, 1953. 
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APPENDIX TO APPELLANT’S BRIEF 
Title 31 U. S. C. A. 

§ 231. Liability of persons making false claims 

Any person not in the military or naval forces of the 
United States, or in the militia called into or actually em¬ 
ployed in the service of the United States, who shall make 
or cause to be made, or present or cause to be presented, 
for payment or approval, to or by any person or officer in 
the civil, military, or naval service of the United States, 
any claim upon or against the Government of the United 
States, or any department or officer thereof, knowing such 
claim to be false, fictitious, or fraudulent, or who, for the 
purpose of obtaining or aiding to obtain the payment or 
approval of such claim, makes, uses, or causes to be made 
or used, any false bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing the same to con¬ 
tain any fraudulent or fictitious statement or entry, or who 
enters in to any agreement, combination, or conspiracy to 
defraud the Government of the United States, or any de¬ 
partment or officer thereof, by obtaining or aiding to obtain 
the payment or allowance of any false or fraudulent claim, 
or who, having charge, possession, custody, or control of 
any money or other public property used or to be used in 
the military or naval service, who, with intent to defraud 
the United States or willfully to conceal such money or 
other property, delivers or causes to be delivered, to any 
other person having authority to receive the same, any 
amount of such money or other property less than that for 
which he received a certificate or took a receipt, and every 
person authorized to make or deliver any certificate, 
voucher receipt, or other paper certifying the receipt of 
arms, ammunition, provisions, clothing, or other property 
so used or to be used, who makes or delivers the same to 
any other person without a full knowledge of the truth of 
the facts stated therein, and with intent to defraud the 1 
United States, and every person who knowingly purchases 
or receives in pledge for any obligation or indebtedness 
from any soldier, officer, sailor, or other person called into 
or employed in the military or naval service any arms, 
equipments, ammunition, clothes, military stores, or other 


public property, such soldier, sailor, officer, or other person 
not having the lawful right to pledge or sell the same, shall 
forfeit and pay to the United States the sum of $2,000, and, 
in addition, double the amount of damages which the United 
States may have sustained by reason of the doing or com¬ 
mitting such act, together with the costs of suit; and such 
forfeiture and damages shall be sued for in the same suit. 
(R. S. § § 3490, 5438.) 

§ 232. Same; suits; procedure 

(A) The several district courts of the United States, the 
District Court of the United States for the District of 
Columbia, the several district courts of the Territories of' 
the United States, within whose jurisdictional limits the 
person doing or committing such act shall be found, shall 
wheresoever such act may have been done or committed, 
have full power and jurisdiction to hear, try, and determine 
such suit. 

(B) Except as hereinafter provided, such suit may be 
brought and carried on by any person, as well for himself 
as for the United States, the same shall be at the sole cost 
and charge of such person, and shall be in the name of the 
United States, but shall not be withdrawn or discontinued 
without the consent, in waiting, of the judge of the court 
and the district attorney, first filed in the case, setting forth 
their reasons for such consent. 

(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such suit 
shall be given to the United States by serving upon the 
United States attorney for the district in which such suit 
shall have been brought a copy of the bill of complaint and 
by sending, by registered mail, to the Attorney General of 
the United States at Washington, District of Columbia, a 
copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his possession 
material to the effective prosecution of such suit. The 
United States shall have sixty days, after service as above 
provided, within which to enter appearance in such suit. 
If the United States shall fail, or decline in writing to the 
court, during said period of sixty days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 
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suit the same shall be carried on solely by the United States. 
In carrying on such suit the United States shall not be 
bound by any action taken by the person who brought it, 
and may proceed in all respects as if it were instituting the 
suit: Provided , That if the United States shall fail to carrv 
on such suit with due diligence within a period of six months 
from the date of its appearance therein, or within such 
additional time as the court after notice may allow, such 
suit may be carried on by the person bringing the same in 
accordance with clause (B) above. The court shall have 
no jurisdiction to proceed with any such suit brought under 
clause (B) or pending suit brought under this section when¬ 
ever it shall be made to appear that such suit was based 
upon evidence or information in the possession of the 
United States, or any agency, officer or employee thereof, 
at the time such suit was brought: Provided, hcnvever, That 
no abatement shall be had as to a suit pending on December 
23,1943, if before such suit was filed such person had in his 
possession and voluntarily disclosed to the Attorney Gen¬ 
eral substantial evidence and information which was not 
theretofore in the possession of the Department of Justice. 

(D) In any suit whether or not on appeal pending on 
December 23, 1943, brought under this section, the court in 
which such suit is pending shall stay all further proceed¬ 
ings, and shall forthwith cause written notice, by registered 
mail, to be given the Attorney General that such suit is 
pending, and the Attorney General shall have sixty days 
from the date of such notice to appear and carry on such 
suit in accordance with clause (C). 

(E) (1) In any such suit, if carried on by the United 
States as herein provided, the court may award to the per¬ 
son who brought such suit, out of the proceeds of such suit 
or any settlement of any claim involved therein, which shall 
be collected, an amount which in the judgment of the court 
is fair and reasonable compensation to such person for dis¬ 
closure of the information or evidence not in the posses¬ 
sion of the United States when such suit was brought. Any 
such award shall in no event exceed one-tentli of the pro¬ 
ceeds of such suit or any settlement thereof. 

(2) In any such suit when not carried on by the United 
States as herein provided, whether heretofore or hereafter 
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brought, the court may award to the person who brought 
such suit and prosecuted it to final judgment, or to settle¬ 
ment, as provided in clause (B), out of the proceeds of such 
suit or any settlement of any claim involved therein, which 
shall be collected, an amount, not in excess of one-fourth 
of the proceeds of such suit or any settlement thereof, 
which in the judgment of the court is fair and reasonable 
compensation to such person for the collection of any for¬ 
feiture and damages; and such person shall be entitled to 
receive to his own use such reasonable expenses as the court 
shall find to have been necessarily incurred and all costs the 
court may award against the defendant, to be allowed and 
taxed according to any provision of law or rule of court in 
force, or that shall be in force in suits between private 
parties in said court: Provided, That such person shall be 
liable for all costs incurred by himself in such case and 
shall have no claim therefor on the United States. As 
amended June 25, 1936, c. 804, 49 Stat. 1921; Dec. 23, 1943, 
c. 377, § 1, 57 Stat. 608. 

District of Columbia Code 

The following citations are taken from Title 43 Code of 
Laws of the District of Columbia, the Act approved March 
4, 1913, 37 Stat. 984: 

§ 43-401 [26:120]. Existing rates continued—Schedules to 

be filed—Application to change rates—Review of ruling 

by District Court. 

First, unless the commission shall otherwise order, it 
shall be unlawful for any public utility within the District 
of Columbia to demand, collect, or receive a greater com¬ 
pensation for any service than the charge fixed on the lowest 
schedule of rates for the same service under the law in 
force on March 4, 1913; second, every public utility in the 
District of Columbia shall, within thirty days after March 4, 
1913, file in the office of the commission copies of all sched¬ 
ules of rates and charges, including joint rates, in force on 
March 4, 1913; third, any public utility desiring to advance 
or discontinue any such rate or rates may make application 
to the commission in writing, stating the advance in or dis¬ 
continuance of the rate or rates desired, giving the reasons 
for such advance or discontinuance; fourth, upon receiving 
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such application the commission shall fix a time and place 
for hearing, and give such notice to interested parties as 
shall be proper and reasonable; if, after such hearing and 
investigation, the commission shall find that the change or 
discontinuance applied for is reasonable, fair, and just, it 
shall grant the application, either in whole or in part; fifth, 
any public utility being dissatisfied with any order of the 
commission made under the provisions of this section may 
commence a proceeding against it in the District Court of 
the United States for the District of Columbia in the manner 
as is in chapters 1-10 of this title provided, which action 
shall be tried and determined in the same manner as is in 
chapters 1-10 of this title provided. 

§ 43-408 [26:60]. Commission may investigate unjust dis¬ 
criminatory rates—No order to be entered without formal 

hearing. 

Upon its own initiative or upon reasonable complaint 
made against any public utility that any of the rates, tolls, 
charges, or schedules, or services, or time and conditions 
of payment, or any joint rate or rates, schedules, or serv¬ 
ices, are in any respect unreasonable or unjustly discrimi¬ 
natory, or that any time schedule, regulation, or act what¬ 
soever, affecting or relating to the conduct of any street 
railway or common carrier, or the production, transmis¬ 
sion, delivery, or furnishing of heat, light, water, or power, 
or any service in connection therewith, or the conveyance of 
and telegraph or telephone message, or any service in con¬ 
nection therewith, is in any respect unreasonable, insuffi¬ 
cient, or unjustly discriminatory, or that any service is 
inadequate or can not be obtained, the commission may, in 
its discretion, proceed, with or without notice, to make such 
investigation as it may deem necessary or convenient. But 
no order affecting said rates, tolls, charges, schedules, regu¬ 
lations, or act complained of shall be entered by the com¬ 
mission without a formal hearing. 

§ 43-409 [26:61]. Commission to notify utility of complaints. 

The commission shall prior to such formal hearing notify 
the public utility complained of that a complaint has been 
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made, and ten days after such notice has been given the com¬ 
mission may proceed to set a time and place for a hearing 
and an investigation as hereinafter provided. 

$ 43-410 [26:62], Notice as to hearings—Compulsory at¬ 
tendance of witnesses. 

The commission shall give the public utility and the com¬ 
plainant, if any, ten days’ notice of the time and place when 
and where such hearing and investigation will be held and 
such matters considered and determined. Both the public 
utility and complainant shall be entitled to be heard and 
shall have process to enforce the attendance of witnesses. 

$ 43-411 [26:63]. Reasonable rates may be ordered—Notice 
to be given utility affected thereby. 

If upon such investigation, the rates, tolls, charges, sched¬ 
ules, or joint rates shall be found to be unjust, unreasonable, 
insufficient, or unjustly discriminatory, or to be preferential 
or otherwise in violation of any of the provisions of chap¬ 
ters 1-10 of this title, the commission shall have power to 
determine and by order fix and order to be substituted 
therefor such rate or rates, tolls, charges, or schedules as 
shall be just and reasonable. If upon such investigation it 
shall be found that any regulation, time schedule, act, or 
service complained of is unjust, unreasonable, insufficient, 
preferential, unjustly discriminatory, or otherwise in viola¬ 
tion of any of the provisions of this section, or if it is to be 
found that reasonable service is not supplied, the commis¬ 
sion shall have power to determine and substitute therefor 
such other regulations, time schedules, service, or acts, and 
to make such orders, respecting and such changes in such 
regulations, time schedules, service, or acts as shall be just 
and reasonable. And upon any investigation for the purpose 
of determining upon and requiring any reasonable extension 
or extensions of lines or of service that shall promise to be 
compensatory within a reasonable time, the commission 
shall have power to fix, determine, and require every such 
extension or extensions to be made and the terms and con¬ 
ditions upon which the same shall be made: Provided, That 
no hearing-shall be had and no order shall be made re- 
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specting such extension or extensions, without notice to the 
public utility affected thereby, as provided in section 43-410. 

§43-414 [26:67]. Summary investigation. 

Whenever the commission shall believe that any rate or 
charge may be unreasonable or unjustly discriminatory, or 
that any reasonable service is not supplied, or that an in¬ 
vestigation of any matter relating to any public utility 
should for any reason be made, it may, on its own motion, 
summarily investigate the same wdth or without notice. 

§43-415 [26 :6S] . Hearings after summary investigation. 

If after making such investigation the commission be¬ 
comes satisfied that sufficient grounds exist to warrant a 
formal hearing being ordered as to the matters so investi¬ 
gated, it shall furnish such utility interested a state¬ 
ment notifying the public utility of the matters under 
investigation. Ten days after such notice has been given 
the commission may proceed to set a time and place for a 
hearing and an investigation as hereinbefore provided. 

§ 43-416 [26:69]. Notice of hearing—Hearing to be con¬ 
ducted as though cmplaint had been filed. 

Notice of the time and place for such hearing shall be 
given to the public utility and to such other interested per¬ 
sons as the commission shall deem necessary, as provided 
in section 43-410, and thereafter proceedings shall be had 
and conducted in reference to the matter investigated in like 
manner as though complaint had been filed with the com¬ 
mission relative to the matter investigated, and the same 
order or orders may me made in reference thereto as if such 
investigation had been made on complaint. 

§43-702 [25:87]. Commission may rescind, alter, or amend 

orders fixing rates. 

The commission may, at any time, upon notice to the public 
utility and after opportunity to be heard as provided in 
section 43-410, rescind, alter, or amend any order fixing any 
rate or rates, tolls, charges, or schedules, or other order 
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made by the commission, and certified copies of the same 
shall be served and take effect as herein provided for orig¬ 
inal orders. 

§43-902 [26:106]. Penalty for demanding or receiving 
greater or less than established rates. 

If any public utility or any agent or officer thereof shall, 
directly or indirectly, by any device whatsoever, or other¬ 
wise, charge, demand, collect, or receive from any person, 
firm, or corporation a greater or less compensation for any 
service rendered or to be rendered by it in or affecting or 
relating to the conduct of a street railroad or street railroad 
corporation, common carrier, gas plant, gas corporation, 
electric plant, electric corporation, water power company, 
telephone line, telephone corporation, telegraph line, or tele¬ 
graph corporation, or pipe line company, or to the produc¬ 
tion, transmission, delivery, or furnishing of heat, light, 
w’ater, or pow’er, or the conveyance of telephone or tele¬ 
graph messages, or for any service in connection therewith 
than that prescribed in the public schedules or tariffs then in 
force or established as provided herein, or than it charges, 
demands, collects, or receives from any other person, firm, 
or corporation other than one conducting a like business for 
a like and contemporaneous service, such public utility shall 
be deemed guilty of unjust discrimination, which is hereby 
prohibited and declared to be a misdemeanor and unlawful, 
and upon conviction thereof shall forfeit and pay to the Dis¬ 
trict of Columbia not less than $100 nor more than $1,000 for 
each offense; and such agent or officer so offending shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than $50 nor 
more than $100 for each offense. 

§ 43-911 [26:113]. Commission may regulate unreasonable 
and discriminatory rates and fix new rates. 

Whenever, after hearing and investigation as provided 
in chapters 1-10 of this title, the commission shall find that 
any rate, toll, charge, regulation, or practice of any public 
utility within the District of Columbia is unreasonable or 
discriminatory, it shall have the power to regulate, fix, 
and determine the same as provided in chapters 1-10 of 
this title. 


x. 
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OHIO RATE STATUTE 

Ohio—Page’s General Code 
§ 614-23 May fix reasonable rate. 

Whenever the commission shall be of opinion, 
after hearing, that any rate, fare, charge, toll, rental 
schedule, classification or service, or any joint rate, 
fare, charge, toll, rental, schedule, classification, or 
service rendered, charged, demanded, or exacted, 
is, or will be, unjust, unreasonable, unjustly discrimina¬ 
tory and unjustly preferential or in violation of law, or 
the service inadequate, or that the maximum rates, 
charges, tolls, or rentals chargeable by any public 
utility are insufficient to yield reasonable compensa¬ 
tion for the service rendered, and are unjust and un¬ 
reasonable, the commission shall, wfith due regard 
among other things, to the value of all the property 
of the public utility, actually used and useful for the 
convenience of the public, excluding therefrom the 
value of any franchise or right to own, operate and 
enjoy the same in excess charge 1 actually to any polit¬ 
ical subdivision of the State or County, as the con¬ 
sideration for the grant of such franchise or right; 
and exclusive of any value added thereto by reason 
of the monopoly or merger and to the necessity of 
making reservation out of the income for surplus, 
depreciation and contingencies, and all such other. 
Matters as may be proper, according to the facts in 
each case, fix and determine the just and reasonable 
rate, charge, toll, rental or service to be thereafter 
rendered, charged, demanded, exacted or collectd for 
the performance or rendition of the service, and order 
the same substituted therefore; (italics supplied) and 
thereafter, no change in the rate, fare, toll, charge, 
rental, schedule, classification or service, shall be made, 
rendered, charged, demanded, exacted or changed by 
such public utility without the order of the commis¬ 
sion and any other rate, fare, toll, charge, rental, 
classification or service shall be deemed and held to be 
unjust, and unreasonable, prohibited and unlawful. 

1 Apparent misprint in the Ohio Code. 


Rescind, alter or amend. 

Upon application of any person or any public utility, 
and after notice to the parties in interest and oppor¬ 
tunity to be beard as provided in this act for other 
hearings, has been given, the commission may rescind, 
alter or amend an order fixing any rate or rates, fare, 
toll, charge, rental, classification or service, or any 
other order made by the commission. Certified copies 
of such orders shall be served and take effect as pro¬ 
vided for original orders. 

REPORTS OP SENATE AND HOUSE 

SENATE 

78th Congress, 1st Session 
Report No. 291 
Private Suits 

June 8 (Legislative Day, May 24), 1943—Ordered to Be 

Printed 

Mr. Van Nuys, from the Committee on the Judiciary, 
Submitted the Following Report 

[To Accompany H. R. 1203] 

The Committee on the Judiciary, to whom was referred 
the bill (H. R. 1203) to eliminate private suits for penalties 
and damages arising out of frauds against the United 
States, having duly considered the same, now report the bill 
favorably to the Senate, with amendments, and recom¬ 
mend that the bill, as amended, do pass. 

Amendments 

The committee have amended the bill to protect and 
compensate genuine informers who comply with the pro¬ 
visions respecting notice to the Attorney General and also 
to protect such persons who now have pending suits under 
this statute, whose suits were filed prior to June 15, 1942. 
As a result private suits are not entirely eliminated as was 
proposed in the original bilL 
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•Analysis of the Bill 

The bill amends section 3491 of the Revised Statutes 
(U. S. C., title 31, sec. 232) and, as amended, provides 
that— 

such suit may be brought and carried on by any person, for 
himself and the United States, at his own costs in the name 
of the United States, but shall not be withdrawn without 
consent in writing of the judge of the court and the district 
attorney: Provided , That no district court of the United 
States shall have jurisdiction to hear, try, or determine any 
such suit, unless based upon information, evidence, and 
sources original with such person and not in the possession 
of or obtained by the United States in the course of any 
investigation or proceeding by it and unless prior to com¬ 
mencement thereof (1) such person has made full disclosure 
in writing to the Attorney General of the grounds thereof 
and has requested the Attorney General to cause such suit 
to be brought; and (2) the Attorney General has, after re¬ 
ceipt of such disclosure and request, declined in writing to 
comply w’ith such request, or has allowed six months to 
elapse after receipt of such disclosure and request without 
causing a suit to be brought: Provided further, That in the 
event the Attorney General takes action following receipt 
of such disclosure and request, the court may award to such 
person out of the proceeds an amount fair and reasonable, 
which amount shall in no event exceed one-tenth of such 
proceeds. 

By section 2 of the bill, it is provided that— 

no district court of the United States shall have power or 
jurisdiction to hear, try, or determine any such suit pend¬ 
ing at the time of the enactment of this Act, brought under 
said section 3491, Revised Statutes, by any such person, 
over which it would not have jurisdiction if such suit had 
been brought after the enactment of this Act: Provided, 
That the court in which such suit is pending shall stay fur¬ 
ther proceedings until the Attorney General shall have 
thirty days ’ opportunity to move and shall give notice to the 
Attorney General; and the provisions preceding this pro- 


viso shall not be applicable to any such pending suit unless 
the Attorney General shall within thirty days after receipt 
of such written notice, move the court to dismiss the suit: 
Provided further, That if after dismissal under this Act of 
any such pending suit a person having brought such suit 
makes full disclosure and request in accordance with the 
provisions of said section 3491, as amended by section— 
of this Act, and the Attorney General declines in writing 
to comply with such request, or allows six months to elapse 
without causing suit to be brought, such person may bring 
and carry on a new suit based on the same act, acts, and 
transactions. If the previous suit by such person was 
timely, the time within which such new suit may be com¬ 
menced by such person shall not expire until eight months 
after the date of the enactment of this Act, or until the 
expiration of the time provided by section 3491 of the Re¬ 
vised Statutes, whichever is later: Provided further, That 
the Attorney General may cause a suit to be brought based 
in whole or in part upon the act, acts, or transactions in¬ 
volved in such pending suit previously brought. If the 
previous suit brought by such person was timely, the period 
within which the Attorney General may cause a suit to be 
brought shall not expire until eight months after the enact¬ 
ment of this Act, or until the expiration of the time provided 

by said section 3491, whichever is later. 

/ 

By section 3 of the bill, it is provided that nothing in the 
act shall affect any such suit which was filed prior to June 
15, 1942, or in which a final judgment has heretofore been 
entered. 

Statement 

Section 3491, Revised Statutes, was enacted during Civil 
War time, to meet a situation then existing, which does not 
now exist. At that time the office of the Attorney General 
was not staffed sufficiently to handle the many matters 
which arose and was not possessed of investigative facili¬ 
ties now at the disposal of that office. Now adequate facili¬ 
ties in respect to handling such matters exist and through 
the Federal Bureau of Investigation and many other in¬ 
vestigative agencies of the Government, adequate investiga- 
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tions of frauds against the United States are being made. 
The experience of the Department in the present war has 
established that many persons who have filed suits and may 
file suits under this section, have no information or facts of 
their own, but prepare and file complaints which obviously 
are based on information and alleged facts obtained bodily 
from indictments returned in United States courts, from 
newspaper stories, and congressional investigations. In 
some of the cases filed the indictment was copied in the com¬ 
plaint filed, the only difference being the caption and the 
prayer of the complaint. The Department’s principal de¬ 
sire for the enactment of this bill is that the United States 
be protected against being compelled to disclose its facts 
involved in any criminal prosecution it may have under¬ 
taken or is about to undertake. Their experience has shown 
that upon filing of such civil suits, steps are soon taken to 
compel discovery, by taking deposition and otherwise, in 
the civil suits, to ascertain the facts upon which the Govern¬ 
ment is proceeding. All such matters tend to embarrass 
the Government in its conduct of criminal prosecutions and 
to assist the defendants in such prosecutions in obtaining 
what they otherwise would not be entitled to obtain and 
could not secure. 

HOUSE OF REPRESENTATIVES 

78th Congress, 1st Session 
Report No. 933 

Eliminating Private Suits for Penalties and Damages 
Arising Out of Frauds Against the United States 

December 6, 1943—Ordered to be printed 

Mr. Sumners of Texas, from the committee of conference, 

submitted the following 

Conference Report 
[To accompany H. R. 1203] 

The committee of conference on the disagreeing votes of 
the two Houses on the amendments of the Senate to the 
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bill (H. R. 1203) entitled “An act to eliminate private 
suits for penalties and damages arising out of frauds 
against the United States,” having met, after full and free 
conference, have agreed to recommend and do recommend 
to their respective Houses as follows: 

Amendment numbered 1: 

That the House recede from its disagreement to the 
amendment of .the Senate numbered 1, and agree to the 
same with the following amendments: 

In lieu of the matter proposed to be inserted by the 
Senate amendment numbered 1 insert (A) after “Sec. 
3491” on page 1, line 6, of the House engrossed bill, and 
on page 2, line 2, after “suit.” strike out the quotation 
mark and insert the following: 

“(B) Except as hereinafter provided, such suit may 
be brought and carried on by any person, as well for him¬ 
self as for the United States, the same shall be at the sole 
cost and charge of such person, and shall be in the name 
of the United States, but shall not be withdrawn or discon¬ 
tinued without the consent, in writing, of the judge of the 
court and the district attorney, first filed in the case, setting 
forth their reasons for such consent. 

“(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such 
suit shall be given to the United States by serving upon 
the United States attorney for the district in which such 
suit shall have been brought a copy of the bill of complaint 
and by sending, by registered mail, to the Attorney General 
of the United States at Washington, District of Columbia, 
a copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his possession 
material to the effective prosecution of such suit. The 
United States shall have sixty days, after service as above 
provided, within which to enter appearance in such suit. 
If the United States shall fail, or decline in writing to the 
court, during said period of sixty days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 
suit the same shall be carried on solely by the United 

..if 
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States. In carrying on such suit the United States shall 
not be bound by any action taken by the person who brought 
it, and may proceed in all respects as if it were instituting 
the suit: Provided, That if the United States shall fail to 
carry on such suit with due diligence within a period of 
six months from the date of its appearance therein, or 
within such additional time as the court, after notice may 
allow, such suit may be carried on by the person bringing 
the same in accordance with clause (B) above. The court 
shall have no jurisdiction to proceed with any such suit 
brought under clause (B) or pending suit brought under 
section 3491 of the Revised Statutes whenever it shall be 
made to appear that such suit was based upon evidence or 
information in the possession of the United States, or any 
agency, officer or employee thereof, at the time such suit 
was brought: Provided, however, That no abatement shall 
be had as to a suit pending at the effective date of this Act 
if before such suit was filed such person had in his posses¬ 
sion and voluntarily disclosed to the Attorney General 
substantial evidence and information which was not there¬ 
tofore in the possession of the Department of Justice. 

“(D) In any suit whether or not on appeal pending at the 
effective date of this Act brought under Revised Statutes, 
section 3491, the court in which such suit is pending shall 
stay all further proceedings, and shall forthwith cause 
written notice, by registered mail, to be given the Attorney 
General that such suit is pending, and the Attorney General 
shall have sixty days from the date of such notice to 
appear and carry on such suit in accordance with clause 

(C). 

“(E) (1) In any such suit, if carried on by the United 
States as herein provided, the court may award to the 
person who brought such suit, out of the proceeds of such 
suit or any settlement of any claim involved therein, which 
shall be collected, an amount which in the judgment of the 
court is fair and reasonable compensation to such person 
for disclosure of the information or evidence not in the 
possession of the United States when such suit was brought. 
Any such award shall in no event exceed one-tenth of the 
proceeds of such suit or any settlement thereof. 

“ (2) In any such suit when not carried on by the United 


States as herein provided, whether heretofore or hereafter 
brought, the court may award to the person who brought 
such suit and prosecuted it to final judgment, or to settle¬ 
ment, as provided in clause (B), out of the proceeds of 
such suit or any settlement of any claim involved therein, 
which shall be collected, an amount, not in excess of one- 
fourth of the proceeds of such suit or any settlement 
thereof, which in the judgment of the court is fair and 
reasonable compensation to such person for the collection 
of any forfeiture and damages; and such person shall be 
entitled to receive to his own use such reasonable expenses 
as the court shall find to have been necessarily incurred 
and all costs the court may award against the defendant, 
to be allowed and taxed according to any provision of law 
or rule of court in force, or that shall be in force in suits 
between private parties in said court: Provided, That such 
person shall be liable for all costs incurred by himself in 
such case and shall have no claim therefor on the United 
States.” 

Sec. 2. Section 3493 of the Revised Statutes (U. S. C., 
title 31, sec. 234) is hereby repealed. 

And the Senate agree to the same. 

Amendment numbered 2: 

That the House recede from its disagreement to the 
amendment of the Senate numbered 2, and agree to the 
same. 

Amendments numbered 3 and 4: 

That the Senate recede from its amendments numbered 
3 and 4. 

Amendment to the title: 

That the House recede from its disagreement to the 
amendment of the Senate to the title of the bill, and 
agree to the same. 

Hatton W. Sumners, 

Francis E. Walter, 

Clarence E. Hancock, 
Managers on the part of the House. 

Frederick Van Nuts, 

Pat McCarran, 

John A. Danaher, 

Managers on the part of the Senate. 
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Statement of the Mangagers on the Part of the House 

The managers on the part of the House at the conference 
on the disagreeing votes of the two Houses on the amend¬ 
ments of the Senate to the bill (H. R. 1203) entitled “An 
act to eliminate private suits for penalties and damages 
arising out of frauds against the United States,” submit 
the following statement in explanation of the effect of the 
action agreed upon by the conferees and recommended in 
the accompanying conference report: 

Amendment No. 1: The House bill proposed to amend 
section 3491 of the Revised Statutes to eliminate private 
suits for penalties and damages arising out of frauds 
against the United States. Senate amendment No. 1 would 
have restored that provision of the law permitting private 
suits, and together wfith the other Senate amendments 
would have limited such suits and specified the conditions 
under which they could be maintained. 

The conferees have agreed that private suits should be 
permitted and have followed to some extent the pattern of 
the Senate amendments. The conferees, however, propose 
and recommend new provisions in lieu of the Senate amend¬ 
ments. The House recedes from its disagreement to Senate 
amendment No. 1 and agrees to the same with amendments 
which substitute the new provisions. 

Provisions of the Senate Amendments 

The first Senate amendment would permit private suits 
to be brought but would require that such suits be based 
upon information, evidence, or sources not then in the 
possession of the United States, unless obtained from such 
person (bringing the suit) by the United States in the 
course of any investigation by a grand jury, congressional 
committee, or other public body or before a United States 
commission, or other proceeding instituted or conducted by 
it. Also, under amendment No. 1 it would have been neces¬ 
sary prior to commencement of the suit that (1) such 
person had made full disclosure in writing to the Attorney 
General of the grounds thereof, and had requested the 
Attorney General to bring suit, and (2) the Attorney 
General had thereafter declined in writing to comply wuth 


51 


such request, or had allowed 6 months to elapse “without 
causing a suit to be brought for part or all the relief re¬ 
quested.” Also under the amendment provision was made 
that in the event the Attorney General “takes action,” 
the court could award the person who made the disclosure 
and request, fair and reasonable compensation for original 
information, evidence, and sources so disclosed, which was 
not in the possession of or obtained by the United States 
in the course of any investigation or proceeding instituted 
or conducted by it. The amount of the award was to be 
limited to not exceed one-tenth of the proceeds of suit or 
any settlement thereof, and the award was to be final. 

Amendment No. 2: This amendment would have stricken 
section 2 from the House bill. Section 2 of the House bill 
proposed to repeal section 3493 of the Revised Statutes 
(authorizing recovery of one-half the proceeds by the per¬ 
son bringing the suit, and recovery of costs), and proposed 
to repeal section 3494 of the Revised Statutes (providing 
that such suits should be commenced within 6 years from the 
commission of the act). Since the House bill proposed to 
eliminate private suits the two sections referred to were to 
have been repealed. However, the Senate amendments, 
limiting but not eliminating private suits, proposed to leave 
those sections of the law intact. The House recedes from 
its disagreement to this Senate amendment. Under the 
conference agreement, later discussed, it will appear that 
necessary parts of section 3493 have been incorporated in 
clause (E) (2). 

Amendment No. 3: This amendment of the Senate related 
to pending suits and would deny jurisdiction to the court of 
any pending suit which the court would not have jurisdic¬ 
tion of if it were a new suit. It would require the court to 
stay all further proceedings until the Attorney General 
shall have had 30 days’ opportunity to move to dismiss the 
case. Jurisdiction would not be denied where the Attorney 
General should not move to dismiss a pending case. A suit 
so dismissed could be again filed, upon compliance with the 
procedure set out in the first Senate amendment, “based on 
the same act, acts, and transactions involved in the suit 
previously brought if prior to the previous commencement 
thereof, the information, evidence, and sources upon which 
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such suit was based were not in the possession of or ob¬ 
tained by the United States in the course of any investiga¬ 
tion or proceeding instituted or conducted by it.” An 
extension period of 8 months was provided in the amend¬ 
ment to permit the refiling of a suit previously filed within 
the limitation period. This amendment of the Senate also 
provided that the Attorney General might “cause a suit to 
be brought based in whole or in part upon the act, acts, or 
transactions involved in such pending suit previously 
brought by such person either after receipt of such dis¬ 
closure and request or otherwise; and, if such suit brought 
by the Attorney General is based in whole or in part upon 
original information, evidence, or sources furnished or 
obtained through such pending suit or by the plaintiff in 
such pending suit, the court may, upon application made by 
such plaintiff, award to him, out of the proceeds of the suit 
brought bv the Attorney General or anv settlement of anv 
claim involved therein, an amount, not in excess of one-tenth 
of the proceeds or settlement, which in the judgment of the 
court is fair and reasonable compensation to such plaintiff.” 
The Senate recedes. The matter is covered by the confer¬ 
ence proposal. 

Amendment No. 4: This amendment of the Senate would 
make the act inapplicable to any suit filed prior to June 15, 
1942, or in which a final judgment had been entered, whether 
or not the case was on appeal. The Senate recedes. This 
matter is also covered by the conference proposal. 

Amendment to the title: The amendment of the Senate to 
the title of the bill is appropriate to the matter agreed upon 
in conference. The House recedes. 

The matter recommended by the conference as a substi¬ 
tute for Senate amendment No. 1, and which in fact disposes 
of the subject matter of Senate amendments 2, 3 and 4, 
provides the following: 

(A) redeclares jurisdiction in the courts specified, to 
entertain such suits brought by the United States. This 
much was in the House bill and was not changed by the 
Senate amendments, therefore it is not disturbed by the 
conference agreement. 

(B) redeclares jurisdiction in such courts to entertain 
such suits brought by private parties. A separation is made 
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between suits by the United States and those by private 
parties in order to facilitate the treatment of the procedures 
to be followed. 

• (C) requires any person filing suit under (B) to serve a 
copy of the complaint upon the United States attorney for 
the district where suit is brought and to send to the At¬ 
torney General by registered mail a copy of the complaint 
and a disclosure in writing of substantially all evidence and 
information in his possession material to the effective prose¬ 
cution of such suit. The United States is afforded 60 days’ 
time after completion of the service above mentioned within 
which to enter appearance in the suit. If it declines in 
writing to the court or fails within such period to enter the 
suit such person may carry on the suit. If the United States 
enters appearance in the suit it shall carry on the action 
alone. In such event, the United States would not be bound 
by any action taken by the person who brought the suit and 
could proceed in all respects as if it were instituting the 
suit. Should the United States fail to carry on the suit 
with due diligence within a period of six months from the 
date of its appearance, or within such additional time al¬ 
lowed by the court, such suit could be carried on by the 
person bringing the same in accordance with clause (B). 

Jurisdiction is denied to the court to proceed with any 
suit brought under clause (B) or pending suit brought under 
section 3491 of the Revised Statutes (private suits) when¬ 
ever it shall be made to appear that such suit was based 
upon evidence or information in the possession of the 
United States, or any agency, officer or employee thereof, 
at the time such suit was brought. 

It will not be possible to abate a pending suit if before 
such suit was filed such person had in his possession and 
voluntarily disclosed to the Attorney General substantial 
evidence and information which was not theretofore in the 
possession of the Department of Justice. 

(D) applies to pending suits, whether or not on appeal, 
and provides for a stay of all further proceedings, for 
written notice by registered mail to be given the Attorney 
General, and that the Attorney General shall have 60 days 
from the date of such notice to appear and carry on the suit 
in accordance with clause (C). 
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(E) (1) provides that in any such suit if carried on by 
the United States the court may award to the person who 
brought such suit, from the proceeds collected, fair and 
reasonable compensation to such person for disclosure of 
the information or evidence not in the possession of the 
United States when the suit was brought. The amount of 
the award is limited to one-tenth of the proceeds. 

(E) (2) affects a suit not carried on by the United States, 
whether heretofore or hereafter brought. It provides that 
the court may award to the person who brought the suit and 
prosecuted it to final judgment, or to settlement, as provided 
in (B), out of the proceeds collected, fair and reasonable 
compensation to such person not in excess of one-fourth of 
the proceeds of such suit or any settlement thereof, for the 
collection of any forfeiture and damages. It also authorizes 
recovery of such reasonable expenses as the court shall find 
to have been necessarily incurred and of costs and insures 
that there shall be no claim for costs against the United 
States. 

Section 2 of the conference agreement provides for the 
repeal of section 3493 of the Revised Statutes. Relevant 
parts from that statute are included in (E) (2). The 
amount authorized to be recovered under that statute, of 
one-half, has been reduced to “fair and reasonable com¬ 
pensation” with a maximum allowance of one-fourth of the 
proceeds and reasonable expenses necessarily incurred. 

Hatton W. Sumners, 
Francis E. Walter, 

Clarence E. Hancock, 
Managers on the pari of the House . 
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JOINT APPENDIX 

Complaint— (Filed July 19, 1950) 

The United States of America on the relation of Edward 
A. Leslie and Edward A. Leslie in his own behalf, as 
plaintiffs, bring this action against the Potomac Electric 
Company, defendant, and of the cause of action, the follow¬ 
ing is a statement: 

1. Edward A. Leslie, the relator, is a citizen of the United 
States, residing in the City of Arlington and in the County 
of Virginia, in the State of Virginia, and institutes this 
action in the name of and for the benefit of the United States, 
as well as for himself, under and by virtue of the statutes of 
the United States, and among others specifically Sections 
231 and 232 of Title 31 of the United States Code Annotated. 

2. That the defendant, the Potomac Electric Power Com¬ 
pany, is a corporation organized and existing under and by 
virtue of the laws of the United States, with its principal 
place of business in the City of Washington, in the District 
of Columbia, and as such is engaged in the business of the 
generation, transmission, distribution, and sale of electric 
energy, including the sale of electric energy to the Govern¬ 
ment of the United States, including 'che various Depart¬ 
ments, Agencies, Organizations and instrumentalities in the 
Executive, Legislative and Judicial establishments of the 
United States in the District of Columbia, and now and at 
all times hereinafter mentioned, the said defendant was so 
organized and engaged. 

3. That the defendant, its officers, agents and servants 
were not and are not in the military or naval service of the 
United States, or in the militia, called into or actually em¬ 
ployed in the service of the United States. 

4. That the acts of the defendant, its agents, and servants, 
and each of them hereinafter complained of were done in 
contravention and violation of the laws and statutes of the 
United States, and more particularly in contravention and 
violation of Sections 231 and 232 of Title 31 of the United 
States Code Annotated. 
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5. That for many years prior to and at all times herein¬ 
after mentioned and subsequently, the defendant, the Poto¬ 
mac Electric Power Company, erected and installed its 
cables, transmission and distribution lines within the Dis¬ 
trict of Columbia, and connected the same with the various 
buildings and services owned or leased, operated and con¬ 
ducted by the United States and in and on said buildings, 
installed machinery and appliances for the conveyance 
thereto and thereon of electric energy and there were and 
are installed meters and instruments for the measuring of 
the amount and volume of electric current consumed thereon 
and therein, which said meters and measuring devices were 
and are periodically examined and read, and the volume and 
amount of current therefrom recorded, and that from such 
examination, reading and recording, charges, statements 
and claims are periodically submitted to the United States 
for payment and are paid at rates established by the said 
company; and that the said buildings, premises, services 
and instrumentalities of the United States to and on which 
said facilities are attached and affixed and said electric cur¬ 
rent conveyed by the defendant, and with respect to which 
the volume and amount of said current that is consumed is 
examined, read and measured and for which claims and 
statements are made by the defendant to the United States 
and paid are set forth in Appendix A which is attached 
hereto and made a part hereof. 

That the rates and charges prevailing and received by 
the defendant for electric energy supplied by it to the United 
States in the District of Columbia are, according to the 
arrangement existing with respect thereto, based not upon 
the total volume of electric energy so supplied and consumed 
but upon the amount of electric energy supplied and con¬ 
sumed in or with respect to each separate building, premise 
and instrumentality as set forth and listed in Appendix A 
which is attached hereto. 

6. That the Potomac Electric Power Company is a public 
utility within the meaning and purview of the laws of the 
District of Columbia, and as such its rates and charges and 
compensation are subject to the orders and the regulation 
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of the Public Utilities Commission of the District of Co¬ 
lumbia, and that said regulation and orders with respect to 
rates are controlled by the statutes of the United States, and 
more specifically by Section 43-401 of the Code of Laws of 
the United States for the District of Columbia. 

7. That in the months of May, June and portions of 
the months of July, August and September, in the year 
1948, the rates at which electric energy was sold by the 
defendant to the Government of the United States were 
designated in the rate schedules of the defendant as “Com¬ 
mercial Schedule D, Commercial Schedule E, Commercial 
Schedule L and Commercial Schedule P” which rates were 
then on file with the Public Utilities Commission of the \ 
District of Columbia as the effective rate schedules of the 
defendant. 

8. That on May 17, 1948, the defendant, the Potomac 
Electric Power Company filed with the Public Utilities Com¬ 
mission of the District of Columbia an application request¬ 
ing authority to place into effect as of July 1,1948 new and 
adjusted rate schedules designed to produce additional 
operating revenues of approximately Three Million Dollars 
annually, based upon the sales of electric energy for the 
year 1947, which said application, after due notice, was 
examined by the Commission in hearings before the said 
Commission on June 7 and 8 and July 6 and 7, 1948, and 
that on July 19,1948, the Public Utilities Commission issued 
with respect to said application its order No. 3402, being 
P. U. C. No. 3481 of the said Commission in formal case 
number 379, wherein it ordered as follows: 

It is ordered : 

That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Electric . 
Power Company in the District of Columbia, set forth 
in the Appendix hereto, be made effective on all meter 
readings made on and after July 21, 1948. 

9. That in response to said order of the Public Utilities 
Commission, the defendant, the Potomac Electric Power 
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Company, filed with the Commission new rate schedules 
entitled: 

General Terms and Conditions and Rate Schedules for 
Electric Service, Potomac Electric Power Company, 
District of Columbia, 1948 (Effective July 21). 

wherein and whereby certain Commercial Schedules were 
discontinued, and there were inaugurated, by the defendant, 
increased rates designated as Commercial Schedule SC, 
Commercial Schedule LC, and Commercial Schedule RV. 

10. That the defendant, Potomac Electric Power Com¬ 
pany, renders all bills for the consumption for electric 
energy on a monthly basis, and that certain meters, instru¬ 
ments and devices commonly and currently used for the 
measurement of electric energy with respect to the trans¬ 
mission, distribution and sale of electric energy by all public 
utility companies engaged therein, including the defendant, 
the Potomac Electric Power Company, are designed, fixed 
and constructed so that the electric energy or impulse passes 
through such instruments and devices, and the rate at which 
it so passes is recorded mechanically in mathematical fig¬ 
ures, from which figures is determined the amount of 
electric energy, denominated in kilowatt hours, passing 
through said device; that in order to determine the amount 
of electric energy passing through said devices and con¬ 
sumed in the building or on the property or premises or with 
respect to the services in or at which the said devices are 
installed or attached, in a given time, the record is taken at 
the beginning of said period of time and at the end thereof 
and the one is subtracted from the other. 

11. That in order to record the amounts of electric energy 
passing through the meters, devices and instruments in¬ 
stalled with respect to the transmission, distribution and sale 
by the defendant, the Potomac Electric Power Company to 
the Government of the United States in the District of 
Columbia at each building, property or service as aforesaid, 
from and after the effective date of the orders of the Com¬ 
mission hereinabove set forth, and to apply the rates ap¬ 
proved in said orders, and compute the amount due therefor, 
it was and is requisite that the said meters be read with 
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respect to each period from or after the effective date of the 
orders for which the measurement and billing is done, at 
the beginning of the billing period and at the end of the 
billing period, and that both such readings of said meters be 
made on dates after the occurrence of the effective date of 
the said orders, and that this requirement was and is well 
known to the defendant. 

12. That the defendant, the Potomac Electric Power 
Company, well knowing the meaning and effective date of 
the orders of the Public Utilities Commission above set 
forth and with respect to the electric energy supplied by it 
to the Government of the United States in or with respect 
to the buildings, premises and services of the Government 
hereinabove set forth, in the months of June, July, August 
and September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, unlawful claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be unlawful, in that, with respect to the 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and by means of 
such unlawful claims did obtain from the Government 
payment of large sums of money in excess of the true amount 
due by the Government, and did unlawfully state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in the 
sum of $75,000. 

13. That the defendant, the Potomac Power Company, 
well knowing the meaning and effective date of the or¬ 
ders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to 
the buildings, premises and services of the Government 
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hereinabove set forth, in the months of June, July, August 
and September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, false claims for the purpose of 
obtaining payment and approval of such claims, knowing 
said claims to be false, in that, with respect to the various 
buildings, premises and services of the Government as 
aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services upon 
a reading of the meters, installed with respect thereto, at 
a time previous to the effective date of said order, and on 
rates not then effective but unlawful, and by means of 
false claims did obtain from the Government payment of 
large sums of money in excess of the true amount due by 
the Government, and did falsely state the said claims against 
the Government to be true statements with respect to each 
such building, premises and service hereinabove set forth,' 
to the damage of the Government in the sum of $75,000. 

14. That the defendant, the Potomac Electric Power Com¬ 
pany, well knowing the meaning and effective date of the 
orders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to the 
buildings, premises and services of the Government herein¬ 
above set forth, in the months of June, July, August and 
September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, fictitious claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be fictitious, in that, with respect to the 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric 
Power Company did base its charges or claims for payment 
for electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and by means of 
such fictitious claims did obtain from the Government pay- 




raent of large sums of money in excess of the true amount 
due by the Government, and did fictitiously state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in the 
sum of $75,000. 

15. That the defendant, the Potomac Electric Power Com¬ 
pany, well knowing the meaning and effective date of the 
orders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to build¬ 
ings, premises and services of the Government hereinabove 
set forth, in the months of June, July, August and Septem¬ 
ber, 1948, made and caused to be made, presented and caused 
to be presented for payment and approval to and by the- 
United States, fraudulent claims for the purpose of obtain¬ 
ing payment and approval of such claims, knowing said 
claims to be fraudulent, in that, with respect to the various 
buildings, premises and services of the Government as 
aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with, 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and on- 
rates not then effective but unlawful, and by means of such . 
fraudulent claims did obtain from the Government payment 
of large sums of money in excess of the true amount due by 
the Government, and did fraudulently state the said claims 
against the Government to be true statements with respect 
to each such building, premises and service hereinabove set 
forth, to the damage of the Government in the sum of 
$75,000. - 

Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $150,000 being double the amount 
of the damages sustained by the United States as above 
set forth, or such sum that the Court may find, together 
with interest thereon in such cases made and provided, and 

That the Court enter judgment against the defendant for 
the sum of $2,000 for each unlawful, false, fictitious, or 
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fraudulent claim with respect to each such building and 
facility of the United States, set forth and aforesaid, in 
such cases made and provided; and 

That the Court enter judgment against the defendant 
for the costs of this action. 

Plaintiff demands a jury trial. 


A copy of this Complaint together with a Disclosure in 
writing of substantially all the evidence and information 
which the relator has in his possession material to the 
effective prosecution of this suit has been sent by registered 
mail to the Attorney General of the United States at Wash- 
ington, District of Columbia, in accordance with the provi¬ 
sions of Section 232 of Title 31 U. S. C. 

(sgd) Christopher T. Boland 


Declination to Enter Suit— (Filed September 15, 1950) 

Comes now the United States and by the United States 
Attorney for the District of Columbia advises the Court 
that, pursuant to the provisions of 31 United States Code, 
232(C), the United States declines to enter the above en¬ 
titled suit. 


Answer— (Filed October 17, 1950) 

Now comes the defendant, Potomac Electric Power Com¬ 
pany, by its attorneys in the above entitled cause, and for 
answer to the complaint filed therein says: 

1. The complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 

2. The defendant admits (i) that it is a corporation exist¬ 
ing under and by virtue of the laws of the United States, 
with its principal place of business in the City of Washing¬ 
ton, in the District of Columbia; (ii) that it is engaged in 
the business of the generation, distribution and sale of 
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electric energy, and by reason thereof is a public utility; 
(iii) that it sells electric energy to the Government of the 
United States; (iv) that neither it nor any of its officers, 
agents or servants were or are in the military or naval 
service of the United States, or in the militia, called into or 
actually employed in the service of the United States; (v) 
that it has installed transmission and distribution lines 
within the District of Columbia and connected same with 
various buildings owned or leased by the United States for 
the purpose of furnishing electricity to said buildings; (vi) 
that it has provided meters for measuring the amount of 
electricity consumed in said buildings, which said meters 
are periodically read; (vii) that on the basis of such meter 
readings (after the subtraction therefrom of the total con¬ 
sumption shown by the last previous meter reading) the 
United States is billed for payment at established rates; 
(viii) that its rates and charges in the District of Columbia 
are fixed by the Public Utilities Commission of the District 
of Columbia; and (ix) that on May 17,1948 it filed an appli¬ 
cation with the Public Utilities Commission of the District 
of Columbia requesting authority to place into effect as of 
July 1, 1948 new and adjusted rate schedules designed to 
produce additional operating revenue upon which applica¬ 
tion said Public Utilities Commission, on July 19, 1948, 
after public hearings, issued its Order No. 3402 in Formal 
Case No. 379, which will be later referred to herein. 

3. Except as admitted in paragraph 2, above, the de¬ 
fendant denies each and every allegation in the complaint 
contained. 

4. The defendant avers as follows: 

(a) On May 17,1948 it filed with the Public Utilities 
Commission of the District of Columbia an application 
requesting authority to place in effect as of July 1,1948 
new and adjusted rate schedules, which said applica¬ 
tion, after due notice, was examined by the Commission 
at hearings before the Commission on June 7 and 8 
and July 6 and 7, 1948. Interested parties, including 
the United States of America through its Treasury 
Department, Bureau of Supply, were permitted to 
intervene and participated throughout the said pro- 
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ceedings. On July 8,1948 the Public Utilities Commis¬ 
sion issued its Order No. 3397 upon said application 
wherein it ordered as follows: 

“Section 1. That the Potomac Electric Power 
Company shall submit promptly revised rate sched¬ 
ules substantially similar in form to the schedules 
presented in this proceeding, with the exception of 
Rider No. R-l—Water Heating—to proposed Resi¬ 
dential Schedule R, designed to produce additional 
annual revenue of $2,750,000 on the basis of sales of 
electric energy during the year 1947. 

“Section 2. That the rate schedules filed by the 
Potomac Electric Power Company in response to 
Section 1 hereof shall, when approved by the Com¬ 
mission, become effective on meter readings taken on 
and after July 21,1948.’ ’ 

(b) Pursuant to said order of the Public Utilities 
Commission, the defendant, on July 16, 1948, filed with 
the Commission revised rate schedules designed to 
produce additional operating revenues (based upon 
1947 sales of electric energy) of approximately 
$2,748,000 or $2,000 less than the increase found to be 
warranted by the Commission. Such revised rate 
schedules were substantially similar to the schedules 
proposed by the defendant in the proceeding to effect 
an increase in revenues of approximately $3,000,000. 

(c) On July 19,1948 the Public Utilities Commission 
of the District of Columbia issued its Order No. 3402 
wherein it approved said revised rate schedules after 
finding and concluding that they were fair and reason¬ 
able and wherein it ordered as follows: 

“That the terms, conditions and rate schedules 
for electric service to be furnished by the Potomac 
Electric Power Company in the District of Columbia, 
set forth in the Appendix hereto, be made effective 
on all meter readings made on and after July 21, 
1948.” 


65 " 

•\ 

The “Appendix” referred to in said Order No. 3402 
is entitled: ; 

“Terms, Conditions and Rate Schedules 

for 

“Electric Service Furnished 
by 

“Potomac Electric Power Company 
“(Effective July 21, 1948)” 

(d) The Public Utilities Commission of the District 
of Columbia, in its “Findings and Opinion in Support 
of Orders Nos. 3397 and 3402”, dated September 15, 
1948, stated, among other things, that 

“On July 8, 1948, the Commission issued its opin¬ 
ion and order No. 3397 concluding that an increase 
in rates in the annual amount of $2,750,000 was 
necessary to maintain the Company in a sound finan¬ 
cial position and directing the Company to submit 
revised rate schedules designed to produce that 
amount^ Revised rate schedules were submitted by 
the Company and on July 19, 1948, the Commission 
issued its Drder No. 3402 approving the revised rate 
schedules to\be made effective on all meter readings 
made on and after July 21, 1948.” 

(e) Upon the issuance by the Public Utilities Com¬ 
mission of the District of Columbia of its said Orders 
Nos. 3397 and 3402, neither the United States Govern¬ 
ment nor any of the other participants in the proceed¬ 
ings made any motion for reconsideration of either of 
the said orders, or made any attack against the same 
but, on the contrary, the United States Government 
prepared and submitted to the defendant for execution 
a contract placing in effect the new rate schedules and 
applying the same to all of the defendant’s meter read-- 
ings made on and after July 21,1948, as more particu¬ 
larly set forth in paragraph (k), below. 

(f) Under the defendant’s meter reading and billing 
procedures, a meter reading cycle began on July 21, 
1948 and was continued until August 18, 1948. The 
bills based on such meter readings began >to be mailed 
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to customers on or about August 7, 1948 and the reve¬ 
nues produced for the defendant by such bills were 
the defendant’s August, 1948, revenues. All parties 
(including the United States Government) to the pro¬ 
ceedings which culminated in the issuance by the Public 
Utilities Commission of the District of Columbia of 
its said Orders Nos. 3397 and 3402 intended that what¬ 
ever rate increase were eventually granted by the 
Public Utilities Commission as a result of such pro¬ 
ceedings would be first reflected in the Company’s 
August, 1948, revenues (through the use of the new 
rates in the computation of the bills mailed out to 
customers on and after August 7, 1948), even though 
such revenues would be derived, in part, from elec¬ 
tricity delivered to customers prior to the effective 
date of the rate increase; and all parties to such pro¬ 
ceedings (including the United States Government and 
the Public Utilities Commission of the District of 
Columbia) interpreted said orders as requiring the 
use of the new rates in the computation of the bills 
based on the meter readings made during the July 21- 
August 18, 1948, meter reading cycle. 

(g) Said Orders Nos. 3397 and 3402 of the Public 
Utilities Commission of the District of Columbia were 
interpreted and applied by the defendant and by the 
United States Government in exactly the same manner 
as were previous rate reduction orders of said Com¬ 
mission applicable to the defendant, including the fol¬ 
lowing (all of which were expressed to become effective 
. on meter readings taken on and after a specified date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 • 

Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 


(h) Under the provisions of the District of Colnm- 
bia Code there can be in effect at any particular time 
only one schedule of rates applicable to any particular 
class of service. § 43-323 of that Code requires the . 
defendant to file with the Public Utilities Commission 
schedules showing “all rates, tolls, and charges which 
it has established and which are in force at the time 
for any service performed by it” and further provides 
that they ‘ ‘ shall be the lawful rates, tolls, and charges 

• * • and shall remain and be in force until set aside 
by the commission”. §43-329 then provides that “it 
shall be unlawful for any public utility to charge, de¬ 
mand, collect, or receive a greater or less compensa¬ 
tion for any service performed by it * * * , or for any 
service in connection therewith, than is specified in 
such printed schedules * * * as may at the time be 
in force, or to demand, collect, or receive any rate, toll, 
or charge not specified in such schedules. The rates, 
tolls, and charges named therein shall be the lawful ' 
rates, tolls, and charges until the same are changed 
as provided in chapters 1-10 of this title”; and §43- 
902 provides that “If any public utility * * * shall 

• • • charge, demand, collect, or receive from any 
person • * * a greater or less compensation for any 
service rendered or to be rendered by it in or affecting 
or relating to the * * * furnishing of heat, light * * * 
or power * * * than that prescribed in the public 
schedules or tariffs then in force or established as pro¬ 
vided herein • • # such public utility shall be deemed 
guilty of unjust discrimination * * *.” 

Since the new rates were, by the terms of Orders 
Nos. 3397 and 3402, made effective on all meter read¬ 
ings made on and after July 21, 1948, they were the 
only rates which were in force at the time the bills 
based on such readings were presented for payment . 
and the Company was, therefore, required by law to 
compute such bills on the basis of such new rates. 

(i) The United States of America, through its Treas-, 
ury Department, Bureau of Supply, was an intervenor 
and active participant in the proceedings which cul- 
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to customers on or about August 7, 1948 and the reve¬ 
nues produced for the defendant by such bills were 
the defendant’s August, 1948, revenues. All parties 
(including the United States Government) to the pro¬ 
ceedings which culminated in the issuance by the Public 
.Utilities Commission of the District of Columbia of 
its said Orders Nos. 3397 and 3402 intended that what¬ 
ever rate increase were eventually granted by the 
Public Utilities Commission as a result of such pro¬ 
ceedings would be first reflected in the Company’s 
August, 1948, revenues (through the use of the new 
rates in the computation of the bills mailed out to 
customers on and after August 7, 1948), even though 
such revenues would be derived, in part, from elec¬ 
tricity delivered to customers prior to the effective 
date of the rate increase; and all parties to such pro¬ 
ceedings (including the United States Government and 
the Public Utilities Commission of the District of 
Columbia) interpreted said orders as requiring the 
use of the new rates in the computation of the bills 
based on the meter readings made during the July 21- 
August 18, 1948, meter reading cycle. 

(g) Said Orders Nos. 3397 and 3402 of the Public 
Utilities Commission of the District of Columbia were 
interpreted and applied by the defendant and by the 
United States Government in exactly the same manner 
as were previous rate reduction orders of said Com¬ 
mission applicable to the defendant, including the fol¬ 
lowing (all of which were expressed to become effective 
on meter readings taken on and after a specified date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 . 

Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 


(h) Under the provisions of the District of Colum¬ 
bia Code there can be in effect at any particular time 
only one schedule of rates applicable to any particular 
class of service. § 43-323 of that Code requires the 
defendant to file with the Public Utilities Commission 
schedules showing “all rates, tolls, and charges which 
it has established and which are in force at the time 
for any service performed by it” and further provides 
that they “shall be the lawful rates, tolls, and charges 

• • * and shall remain and be in force until set aside 
by the commission”. §43-329 then provides that “it 
shall be unlawful for any public utility to charge, de¬ 
mand, collect, or receive a greater or less compensa¬ 
tion for any service performed by it * * * , or for any 
service in connection therewith, than is > specified in 
such printed schedules * * * as may at the time be 
in force, or to demand, collect, or receive any rate, toll, 
or charge not specified in such schedules. The rates, 
tolls, and charges named therein shall be the lawful 
rates, tolls, and charges until the same are changed 
as provided in chapters 1-10 of this title”; and §43- 
902 provides that “If any public utility * • • shall 

• • • charge, demand, collect, or receive from any 
person * * * a greater or less compensation for any 
service rendered or to be rendered by it in or affecting 
or relating to the • • * furnishing of heat, light • * • 
or power • • • than that prescribed in the public 
schedules or tariffs then in force or established as pro¬ 
vided herein • • • such public utility shall be deemed 
guilty of unjust discrimination # * # .” 

Since the new rates were, by the terms of Orders 
Nos. 3397 and 3402, made effective on all meter read¬ 
ings made on and after July 21, 1948, they were the 
only rates which were in force at the time the bills 
based on such readings were presented for payment 
and the Company was, therefore, required by law to 
compute such bills on the basis of such new rates. 

(i) The United States of America, through its Treas¬ 
ury Department, Bureau of Supply, was an intervenor 
and active participant in the proceedings which cul- 
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minated in the issuance by the Public Utilities Com¬ 
mission of the District of Columbia of its said Orders 
Nos. 3397 and 3402. Accordingly, the United States 
Government was fully advised in July, 1948, of what 
the Commission had ordered with respect to the de¬ 
fendant’s revised rate schedules. 

(j) At the time of the issuance of said Orders Nos. 
3397 and 3402 by said Public Utilities Commission, 
electric service w^as being rendered to the United States 
Government by the defendant under Contract No. TPS- 
67943, dated June 29, 1944, as amended by Amend¬ 
ment No. 1 thereto. Such contract provided, in part, 
that the defendant agreed to furnish to the Govern¬ 
ment, and the Government agreed to purchase from the 
defendant, such quantities of electric service as might 
be required for the operation of the establishments of 
the Government in the District of Columbia, with the 
compensation for the sendees contracted for to be in 
accordance with the rates and charges indicated in a 
schedule attached to the contract or such modifica¬ 
tions of such rates and charges as might be approved 
and ordered by the Public Utilities Commission of the 
District of Columbia.. Such contract further provided 
that “All rate schedules for electric service are sub¬ 
ject to modification by the Public Utilities Commission 
of the District of Columbia # * # in the manner pro¬ 
vided by law * * * .” 

(k) Under date of August 25, 194S, the Assistant 
Director of the Treasury Department’s Bureau of Fed¬ 
eral Supply forwarded to the defendant for execution 
a new contract, No. Ts-10373, between the Bureau of 
Federal Supply and the defendant for the supply of 
electric service to the United States Government by 
the defendant. Such contract, as prepared by the 
United States Government, was executed and delivered 
by the United States and the defendant under date of 
August 30, 1948. It provides, among other things, 
that it supersedes as of July 21, 1948, all prior agree¬ 
ments between the United States and the defendant 
for the furnishing of electric service within the scope 
of the contract. 
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(l) Prior to July 21, 1948, the defendant was ob¬ 

ligated to provide service to the United States Gov¬ 
ernment under the provisions of Contract No. TPS- 
67943, dated June 29, 1944, as amended. As of July 
21,1948, this contract was superseded by Contract No. 
Ts-10373, dated August 30, 1948. All invoices sub¬ 
mitted by the defendant to the United States Govern¬ 
ment during the months of May, June, July, August 
and September, 1948, were submitted under and pur¬ 
suant to the provisions of whichever of these contracts 
was applicable at the invoice date, and together the in¬ 
voices so submitted as to any one billing period con¬ 
stituted a single, itemized charge, statement and claim 
submitted by the defendant to the United States Gov¬ 
ernment. , . 

(m) The instant suit was brought under clause (B) 
of § 232 of Title 31 of the United States Code and it 
is based upon evidence or information in the posses¬ 
sion of the United States, or an agency, officer or em¬ 
ployee thereof, at the time the suit was brought. 

By reason of the foregoing, the defendant says that the 
said cause should be dismissed, with costs to the defendant. 


Pretrial Proceedings —(Filed June 27, 1952) 

• •••••• 

The issues in the case are: 

1. Whether or not it appears that the suit was based upon 
evidence or information in the possession of the United 
States, or any agency, officer or employee thereof, at the 
time the suit was brought, within the meaning of the statute. 

2. Whether or not the defendant, in billing the United 
States subsequent to. July 20, 1948, at rates set forth in” 
Order No. 3402 of the Public Utilities Commission of the 
District of Columbia, correctly interpreted and applied the 
provisions of Orders Nos. 3397 and 3402 of said Commis¬ 
sion. 

3. If it should be found that the defendant, in so billing 
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the United States, incorrectly interpreted and applied the 
provisions of said Orders Nos. 3397 and 3402, then whether 
or not within the meaning of the statute the defendant knew, 
at the time of rendering such bills, that they were false, 
fictitious or fraudulent. 

4. If it should be found (i) that the defendant, in so bill¬ 
ing the United States, incorrectly interpreted and applied 
the provisions of said Orders Nos. 3397 and 3402 and (ii) 
that within the meaning of the statute the defendant knew, 
at the time of rendering such bills, that they were false, 
fictitious or fraudulent, then 

(a) whether or not bills rendered by the defendant 
for electric service furnished to buildings, facilities or 
agencies of the government of the District of Columbia 
are claims upon or against the Government of the 
United States or any department or officer thereof, 
within the meaning of the statute; and 

(b) whether all bills so rendered to the United States 
constituted a single claim, within the meaning of the 
statute, or whether each such bill constituted a separate 
claim within the meaning of the statute. 

Stipulations : By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

7. The Plaintiff admits all allegations contained in the 
DefendantVAnswer, except the following: 

(a) The allegation contained in paragraph 1. 

(b) The allegations contained in the last sentence of 
paragraph 4(f). 

(c) The allegations contained in paragraph 4(g). 

(d) The allegations contained in paragraph 4(h). 

(e) The allegations contained in paragraph 4(m). 

(f) The allegations contained in the last five lines 
of paragraph 4(1) after the word date therein. 


* /' 
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Motion to Dismiss for Lack of Jurisdiction or for Failure 
to State A Claim Upon Which Relief can be Granted, 
or, if Such Motion be Denied, for Summary Judgment— 
(Filed July 10, 1952) 

Now comes the defendant, Potomac Electric Power Com¬ 
pany, by and through its attorneys, and moves this Honor¬ 
able Court for an order dismissing, for lack of jurisdiction 
or for failure to state a claim upon which relief can be 
granted, the Complaint filed in the above-entitled cause, 
or, if such motion be denied, for an order granting sum¬ 
mary judgment in the cause to the defendant, and as 
grounds therefor respectfully says: 

1. The suit was brought under clause (B) of §232 of 
Title 31 of the United States Code, and the United States 
has declined to enter the suit. 

2. The Court lacks jurisdiction to proceed with the suit 
because it appears from the pleadings, the pretrial order 
and the annexed affidavits (including the “Disclosure”, 
dated July 19,1950, made by the relator-plaintiff to The At¬ 
torney General of the United States) that the suit was 
based upon evidence or information in the possession of 
the United States, or an agency, officer or employee thereof, 
at the time the suit was brought. 

3. Relief could only be had if the defendant should be 
found to have made a misrepresentation of fact, and the 
only misrepresentation alleged by the Complaint to have 
been made by the defendant is one of law. 

4. The pleadings, the pretrial order and the annexed af¬ 
fidavits entitle the defendant to summary judgment because 
they show, as a matter of law, that the defendant did not 
knowingly make or present to the United States any false, 
fictitious or fraudulent claim, as is alleged by the plaintiff 
and as is essential to any recovery by the plaintiff under 
the provisions of § § 231-235 of Title 31 of the United States 
Code. 

• •••••• 
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Affidavit of E. J. Mulligan 
District of Columbia: ss. 

E. J. Milligan, being duly sworn, deposes and says: 

1. That he now is, and since August 16, 1941 has been, 
Executive Secretary of the Public Utilities Commission of 
the District of Columbia (the “Commission”), and that 
in such capacity he is in charge of the records of the Com¬ 
mission. 

, 2. That attached hereto as Exhibits A, B-l, B-2 and C 
are true and correct copies of the following: 

1. Exhibit A—Orders Nos. 3397 and 3402 of the Com¬ 
mission, dated July 8 and 19, 1948, respectively, to¬ 
gether with the Commission’s Findings and Opinion, 
dated September 15, 1948, in support of such orders. 

2. Exhibits B-l and B-2—Letter, dated July 28,1950, 
received by the Commission from H. G. Morison, Esq., 
Assistant Attorney General of the United States, and 
the informer’s “Disclosure” which was enclosed there¬ 
with. 

3. Exhibit C—Letter, dated August 15, 1950, sent, 
by direction of the Commission, by the affiant to The 
Attorney General of the United States in response to 
the letter attached hereto as Exhibit B-l. 

*•••••• 


Exhibit A 

Findings and Opinion, September 15, 1948 
In Support of 

Order No. 3397, July 8, 1948 
Order No. 3402, July 19, 1948 

As amended by Ordeb No. 3410, August 19,1948. 
Public Utilities Commission of the District of Columbia 

In, the Matter of 

Application of the Potomac Electric Power Company for 
Authority to Increase its Existing Schedules of Tariffs and 
Rates and to Make Adjustments in Certain of Said Sched¬ 
ules. 

• •••••• 

Appearances: 

James Francis Reilly and Welliam K. Laws, for the 
Potomac Electric Power Company. 

Vernon E. West, General Counsel, and Lloyd B. Harri¬ 
son, Special Assistant Corporation Counsel, for the Com¬ 
mission. 

John O’Dea, People’s Counsel. 

W. Joseph Tewes, appearing on behalf of the Public 
Service Commission of Maryland. 

Byron E. Harding, for the United States Government, 
through its Treasury Department, Bureau of Federal 
Supply. 

Milo H. Brinkley, for the Federation of Citizens’ Asso¬ 
ciations. 

Christopher T. Boland, for Fairmac Corporation. 

• •••••• 

Findings and Opinion in Support of Orders Nos. 3397 and 

3402 


• •••••• 

On May 17, 1948, the Potomac Electric Power Company 
(hereinafter referred to as the “Company”) filed an appli¬ 
cation with this Commission for authority to put into 
effect, as of July 1,1948, a proposed new schedule of rates 
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for electric service as set forth in Exhibit A attached to 
the application. Simultaneously, the Company filed as part 
of its Exhibit A, and requested approval of, certain revi¬ 
sions of the General Terms and Conditions for Furnishing 
Electric Service. 

• ••••it 

People’s Counsel participated in these proceedings. In 
addition, petitions of intervention filed by the United States 
of America, through the Bureau of Federal Supply of the 
Treasury Department and by Fairmac Corporation were 
granted. Appearances were also noted for the Federation 
of Citizens’ Associations, the Fort Davis Citizens’ Asso¬ 
ciation, and the Building Owners and Managers Associa¬ 
tion. 

At the hearings held on June 7th and 8th the Company 
presented voluminous testimony in support of the applica¬ 
tion. In order to give parties ample time to prepare for 
cross examination and to prepare rebuttal testimony, the 
hearings vrere recessed until July 6th. On that date and 
the following day, July 7th, cross examination was com¬ 
pleted and rebuttal testimony introduced. On July 8, 1948, 
the Commission issued its opinion and order No. 3397 con¬ 
cluding that an increase in rates in the annual amount of 
$2,750,000 was necessary to maintain the Company in a 
sound financial position and directing the Company to sub¬ 
mit revised rate schedules designed to produce that amount. 
Revised rate schedules w’ere submitted by the Company 
and on July 19, 194S, the Commission issued its Order No. 
3402 approving the revised rate schedules to be made effec¬ 
tive on all meter readings made on and after July 21, 1948. 

• •••••• 

Chief of the Public Utilities Division of the Bureau of 
Federal Supply of the Treasury Department, David Kosh, 
testified with respect to the extent of the increase neces¬ 
sary and also with respect to the common stock earnings 
of the Company and certain other groups of utility com¬ 
panies. 

• •••••• 
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On the basis of the Company’s forecast, which was con¬ 
ceded to be conservative by both the Commission’s witness 
and the witness for the United States Government, operat¬ 
ing income of $4,206,129 for the year 1948 will provide a 
return of 4.11% on estimated weighted net investment for 
that year. 

• •••••• 

Order No. 3397. 

• ••*••• 

On May 17, 1948, the Potomac Electric Power Company 
(the Company) filed an application requesting authority 
to place into effect new and adjusted rate schedules designed 
to produce additional operating revenues (based upon 1947 
sales of electric energy) of approximately $3,000,000 an¬ 
nually. 

Hearings on the Company’s application were held on 
June 7th and 8th, at which time the Company, with minor 
exceptions, presented its entire case. The hearings were 
recessed for four weeks to afford the Commission and the 
parties an opportunity to study the record, prepare cross- 
examination and rebuttal testimony. Further hearings 
were then held on July 6th and 7th. 

After careful consideration of the entire record in this 
case, the Commission has reached the conclusion that an 
increase in the rates charged by the Company for electric 
service in the annual amount of $2,750,000 (based upon 
sales of electric energy during the year 1947) is necessary 
to maintain the Company in a sound financial position 
and to provide it with the heretofore determined fair and 
reasonable return of 5-1/2% on its investment devoted to 
the furnishing of electric service. 

In view of the foregoing, the Company will be directed to 
revise the rate schedules presented in this proceeding to 
produce the increase in annual revenues hereinabove found 
to be necessary. 

The Commission concludes that Rider No. R-l—Water 
Heating—to proposed Residential Schedule R should be 
eliminated from the revised schedules to be submitted by 
the Company. 

Detailed findings and opinion in support of the conclu- 
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for electric service as set forth in Exhibit A attached to 
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of its Exhibit A, and requested approval of, certain revi¬ 
sions of the General Terms and Conditions for Furnishing 
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At the hearings held on June 7th and 8th the Company 
presented voluminous testimony in support of the applica¬ 
tion. In order to give parties ample time to prepare for 
cross examination and to prepare rebuttal testimony, the 
hearings were recessed until July 6th. On that date and 
the following day, July 7th, cross examination "was com¬ 
pleted and rebuttal testimony introduced. On July 8, 194S, 
the Commission issued its opinion and order No. 3397 con¬ 
cluding that an increase in rates in the annual amount of 
$2,750,000 was necessary to maintain the Company in a 
sound financial position and directing the Company to sub¬ 
mit revised rate schedules designed to produce that amount. 
Revised rate schedules were submitted by the Company 
and on July 19, 1948, the Commission issued its Order No. 
3402 approving the revised rate schedules to be made effec¬ 
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• •#•••• 

Chief of the Public Utilities Division of the Bureau of 
Federal Supply of the Treasury Department, David Kosh, 
testified with respect to the extent of the increase neces¬ 
sary and also with respect to the common stock earnings 
of the Company and certain other groups of utility com¬ 
panies. 

*•••••• 


75 


On the basis of the Company’s forecast, which was con¬ 
ceded to be conservative by both the Commission’s witness 
and the witness for the United States Government, operat¬ 
ing income of $4,206,129 for the year 1948 will provide a 
return of 4.11% on estimated weighted net investment for 
that year. 

• •••••• 

Order No. 3397. 

• •••••• 

On May 17, 1948, the Potomac Electric Power Company 
(the Company) filed an application requesting authority 
to place into effect new and adjusted rate schedules designed 
to produce additional operating revenues (based upon 1947 
sales of electric energy) of approximately $3,000,000 an¬ 
nually. 

Hearings on the Company’s application were held on 
June 7th and 8th, at which time the Company, with minor 
exceptions, presented its entire case. The hearings were 
recessed for four weeks to afford the Commission and the 
parties an opportunity to study the record, prepare cross- 
examination and rebuttal testimony. Further hearings 
were then held on July 6th and 7th. 

After careful consideration of the entire record in this 
case, the Commission has reached the conclusion that an 
increase in the rates charged by the Company for electric 
service in the annual amount of $2,750,000 (based upon 
sales of electric energy during the year 1947) is necessary 
to maintain the Company in a sound financial position 
and to provide it with the heretofore determined fair and 
reasonable return of 5-1/2% on its investment devoted to 
the furnishing of electric service. 

In view of the foregoing, the Company will be directed to 
revise the rate schedules presented in this proceeding to 
produce the increase in annual revenues hereinabove found 
to be necessary. 

The Commission concludes that Rider No. R-l—Water 
Heating—to proposed Residential Schedule R should be 
eliminated from the revised schedules to be submitted by 
the Company. 

Detailed findings and opinion in support of the conclu- 
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sions reached herein will be issued at a later date. In view 
of the foregoing, 

It Is Ordered : 

Section 1. That the Potomac Electric Power Company 
shall submit promptly revised rate schedules substantially 
similar in form to the schedules presented in this proceed¬ 
ing, with the exception of Rider No. R-l—Water Heating— 
to proposed Residential Schedule R, designed to produce 
additional annual revenue of $2,750,000 on the basis of sales 
of electric energy during the year 1947. 

Section 2. That the rate schedules filed by the Potomac 
Electric Povrer Company in response to Section 1 hereof 
shall, when approved by the Commission, become effective 
on meter readings taken on and after July 21, 1948. 

• *••••• 

Order No. 3402 


In response to Section 1 of Order No. 3397 the Potomac 
Electric Power Company on July 16,1948, filed revised rate 
schedules designed to produce additional operating reve¬ 
nues (based upon 1947 sales of electric energy) of ap¬ 
proximately $2,748,000 or $2,000 less than the increase found 
to be warranted by the Commission. The revised rate 
schedules are substantially similar to the schedules pro¬ 
posed by the Company in this proceeding to effect an in¬ 
crease in revenues of approximately $3,000,000. 

After a careful review of the terms, conditions and re¬ 
vised rate schedules, the Commission finds and concludes 
that they are fair and reasonable and are hereby approved. 
In reaching this conclusion the Commission has given care¬ 
ful consideration to the contention of the Fairmac Corpo¬ 
ration that the discount for primary service should remain 
at 10%. The reasons for the foregoing conclusion will 
be incorporated in the findings and opinion which are to 
be issued at a later date. 
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In view of the foregoing, 

It Is Ordered : 

That the terms, conditions and rate schedules for electric 
service to be furnished by the Potomac Electric Power Com¬ 
pany in the District of Columbia, set forth in the Ap¬ 
pendix hereto, be made effective on all meter readings 
made on and after July 21, 1948. 

• •••••• 

Exhibit B-l 

Department of Justice 
Washington, D. C. 

Jul 28 1950 

Public Utilities Commission of the District of Columbia 

Washington, D. C. 

Re: United States ex rel. Leslie v. Potomac Electric 
Power Company; District of Columbia, Civil No. 3118-50— 
Informer’s suit under False Claims Statute. 

Gentlemen: 

Edward A. Leslie has filed an informer’s suit in the 
name of the United States against the Potomac Electric 
Power Company (PEPCO) under the provisions of the 
False Claims Statute (31 U.S.C. 231 et seq.) alleging that 
the Government was defrauded of substantial sums of 
money by PEPCO’s presentation of false claims or bills 
for electric energy supplied during certain parts of the 
year 1948. Judgment is sought for double the Govern¬ 
ment’s damages plus a $2000 forfeiture for each false bill, 
the total number of which bills appears to exceed 200. 

The statute prescribes a rather short time during which 
this Department must determine whether to enter the suit 
on behalf of the United States and to carry on its prosecu¬ 
tion in place of the informer, and before arriving at that 
decision we should like to be in possession of all material 
facts necessary to enable us to arrive at a reasonably in¬ 
formed judgment. It will therefore be appreciated if you 
advise us not later than August 15, 1950 with respect to 
the points and questions hereinafter referred to. 
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Enclosed for your information is a copy of the Com¬ 
plaint in the action, together with the informer’s “dis¬ 
closure” of the evidence and information in his possession 
relative to the suit. 

As you will observe from the Complaint, the matter 
arises from the application by PEPCO filed with you on 
May 17, 1948 for new rate schedules. Hearings were held 
in the case, following which your Commission on July 19, 
1948, issued its Order No. 3402, allowing certain new in¬ 
creased rates to “be made effective on all meter readings 
made on and after July 21, 1948”. The issue appears to 
hinge on the interpretation of the above-quoted language 
in the Order. 

PEPCO’s interpretation, as we understand it, was that so 
long as a meter was read on or after July 21, 1948, the new 
rates were applicable to all energy supplied during the 
monthly period ending as of the time of such reading. For 
example, if a consumer’s meter had been read on June 21, 
1948 and July 21, 1948, the new rates were applicable to the 
electric current supplied during the entire intervening 
monthly period. PEPCO apparently submitted bills to all 
consumers in the District of Columbia (including the Gov¬ 
ernment) on that basis and was paid accordingly. 

The theory of the informer Leslie, as we understand it, is 
that such an application or interpretation of the PUC order 
was not only erroneous but was known by PEPCO to be 
erroneous. According to Leslie, the new rates were intended 
to, and could legally, apply only to electric current supplied 
during the monthly period for which the initial meter read¬ 
ing was made on or after July 21,1948. 

It may be helpful if we again set forth at this point the 
exact language of the PUC order, and if we paraphrase in 
parallel columns our understanding of the respective inter¬ 
pretations of the informer and of PEPCO. 

Language used in PUC Order 

The new rates shall 

“be made effective on all meter readings made on and 
after July 21, 1948” 
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PEPCO’s Interpretation Informer’s Interpretation 

“be made effective on all “be made effective on all 
meter readings made on and meter readings made on and 
after July 21, 1948, showing after July 21, 1948, showing 
electric current supplied dur- electric current supplied dur¬ 
ing the period ending as of ing the period beginning as 
the date of such readings.” of the date of such read¬ 
ings.” 

As bearing both on the informer’s allegations that 
PEPCO’s interpretation of the PXJC order was improper 
and that it was known by PEPCO to be improper, the 
informer submits the following: that PEPCO’s interpreta¬ 
tion would result in the retroactive application of the rate 
increase; that the PUC has no legal authority to increase 
rates retroactively; that PEPCO knew of such legal princi¬ 
ples; that similar or identical language in rate change 
orders by the PUC and other regulatory bodies have uni¬ 
formly been interpreted by such bodies and by the courts 
to accord with the informer’s construction of the “effective 
date” provision of PUC order No. 3402; and that PEPCO 
itself has in the past applied and interpreted similar PUC 
orders providing for rate adjustments in accordance with 
the interpretation advanced by the informer and contrary 
to that applied by PEPCO in its billings in the instant 
matter. 

The Claims Division of this Department would appreciate 
a complete and detailed statement of your views and com¬ 
ments with respect to all the above-mentioned points as well 
as any others that may seem to be pertinent. In the event 
the record or portions thereof in the specific case resulting 
in Order No. 3402 may be deemed to cast light on the ques¬ 
tion of the Commission’s intent with respect to the “effec¬ 
tive date” language used in the Order, we should like to be 
apprised thereof. Similarly, if the Commission has had 
occasion at some other time to express an opinion or render 
a decision with respect to the proper interpretation of that 
language, we should desire to be informed. Any other 
precedents, whether by the courts or by your Commission 
or any other regulatory agency, bearing on the factual or 
legal problems here involved should similarly be cited. 

• •••••• 
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Exhibit B-2 
Disclosure 

To the Attorney General of the United States: 

Edward A. Leslie discloses to the Attorney General in 
this writing pursuant to Sections 231 and 232 of Title 31 
of the United States Code Annotated: 

1. That he has on behalf of the United States of America 
on relation of himself, as well as on behalf of himself, filed 
a complaint against the Potomac Electric Power Company 
in the United States District Court for the District of 
Columbia under Sections 231 and 232 of Title 31 of the 
United States Code Annotated, praying judgment against 
the said Potomac Electric Power Company for damages 
and penalties growing out of unlawful, false, fictitious or 
fraudulent claims filed by said Company against the United 
States. 

2. That he is an electrical engineer and from the year 
1945 to the present time was and is engaged in the practice 
of his profession in the District of Columbia on behalf of 
various and sundry clients, in the course of which it was 
and is his duty and practice to examine and check the 
bills and accounts of various consumers, and classes thereof, 
of electric energy supplied by the Potomac Electric Power 
Company. 

3. That in the course of his employment, he became fam¬ 
iliar with the proceedings and order of the Public Utilities 
Commission of the District of Columbia in the period from 
May to September, 1948, wherein and whereby an increase 
in the electric rates charged by the Potomac Electric Power 
Company was approved by said Commission; that after 
the effective date of the order by which the rate increase 
was approved, he discovered in examining and checking 
the electric bills of his clients that the Potomac Electric 
Power Company had rendered bills and collected charges 
at the new rates for current consumed prior to the effec¬ 
tive date of the order, and that the Potomac Electric Power 
Company had rendered bills and collected charges in such 
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a manner from the following of his clients including the 
properties involved: 

(a) Mark Winkler Management 

Winthrop House 1725 Mass. Ave., N. W., Wash¬ 

ington, D. C. 

Washington House 2120 16th Street, N. W. 
Woodward Building 733 15th Street, N. W. 
Portland Building 1129 Vermont Ave., N. W. 
Commonwealth Building 1625 K. Street, N. W. 

(b) L & S Construction Company 

2800 Woodley Road, N. W., Washington, D. C. 

(c) Ducirco Inc. 

1746 Connecticut Ave., N. W., Washington, D. C. 
(DuPont Circle Building) 

(d) The Brookings Institution 

722 Jackson Place, N. W., Washington, D. C. 

New Medical Building, 1726 Eye Street, N. W. 

(e) Ring Engineering Company 

Ring Building, 18th & M Streets, N. W., Washing¬ 
ton, D. C. 

(f) Woodward & Lothrop 

Main Store Washington, D. C. 

North Store 

Service Building, 131 M. Street, N. E. 

(g) Goodden & Small 

Hillside Terrace, 1900 23rd Street, S. E., Washing¬ 
ton, D. C. 

(h) Cafritz Company 

Greenwood Bowl, 3540 E. Capitol St., Washington, D. C. 
Empire Apts., 2000 F. Street, N. W. 

Majestic Apts., 3200 16th Street, N. W. 

Greenwood Apts., 1020 19th Street, N. W. 

(i) The Ambassador Hotel, 14th & K Sts. N. W., Wash¬ 
ington, D. C. 

(j) The Willard, 14th & Pa. Ave., N. W., Washing¬ 
ton, D. C. 
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(k) Kay wood Gardens Apartment, Mt. Rainier, Mary¬ 
land 

(l) Falkland Properties, Inc., Silver Spring, Maryland 

(m) The Falkland Company, Silver Spring, Maryland 

(A. Staton, President) 

(n) Queens Manor Corporation, Mt. Rainier, Maryland 

(o) Queens Manor Addition, Inc., Mt. Rainier, Maryland 

4. That the records of the Potomac Electric Power Com¬ 
pany will show that the rate increase has been uniformly 
and universally applied to all customers as in the case of 
his clients above listed, including the United States, and 
that said records will disclose that claims had been made 
and presented by the Company against and collections 
made from the United States for the periods and in the 
manner set forth in the complaint of your informant, a 
copy of which is attached hereto. 

5. That the warding and form of the order of the Pub¬ 
lic Utilities Commission by which the rate increase of the 
Potomac Electric Powder Company had been approved is 
the usual and commonly accepted wording and form of 
such orders, and the meaning of said order was and is 
well known to the Potomac Electric Power Company. 

6. That he submitted the problem of overcharge to the 
Potomac Electric Power Company through its commer¬ 
cial manager, Mr. J. S. Bartlett, and pointed out the mis¬ 
application of the order; that thereupon he received a let¬ 
ter from H. Wise Kelly, Attorney for the Company, which 
showed that the over-charge was by design and intent, a 
copy of which letter is attached hereto and made a part of 
this Disclosure; that following the receipt of this letter, 
he discussed the subject with Alfred G. Neal, the President 
of the Company, who verbally confirmed the position of 
the Company’s Attorney, as stated in said letter. 

7. That the proof of the deliberate overcharge and col¬ 
lection from the United States consists of: 

(a) The illegal retroactive application of the rate 
increase authorized by the Public Utilities Commis¬ 
sion of the District of Columbia. 
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(b) The lack of authority in the Public Utilities 
Commission to issue orders authorizing retroactive 
rate increases. 

(c) The order of the Public Utilities Commission of 
the District of Columbia dated July 19, 1948, which 
did not authorize the retroactive application of the 
rate increase authorized therein. 

(d) The universal and well recognized interpreta¬ 
tion of orders similar to that which was issued by the 
Public Utilities Commission of the District of Colum¬ 
bia on July 19, 1948. 

(e) The books and records of the Potomac Electric 
Power Company showing the illegal retroactive ap¬ 
plication of the rate increase in bills rendered to and 
collections received from the United States Govern¬ 
ment. 

(f) The letter from the Potomac Electric Power 
Company dated April 8, 1949, a copy of which is at¬ 
tached hereto. 

(g) The statement of the President of the Potomac 
Electric Power Company to your informant. 


Potomac Electric Power Company 
10th and E Streets, Northwest 
Washington, D. C. (4) 

H. Wise Kelly, April eight 

Attorney 1949 

Mr. Edward A. Leslie, 

Washington Building, 

15th and G Streets, N. W., 

Washington 5, D. C. 

Dear Mr. Leslie: 

Our Mr. J. S. Bartlett, Commercial Manager, has ad¬ 
vised me that you are having some difficulty in the con¬ 
struction of Public Utilities Commission Order No. 3402, 
issued July 19, 1948, which changed and revised our rates. 
The provision of the Order that apparently is in question 
is as follows: 



84 


It Is Ordered : 

That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Elec¬ 
tric Power Company in the District of Columbia, set 
forth in the Appendix hereto, be made effective on all 
meter readings made on and after July 21, 1948. 

Apparently the construction you place upon this Order is 
that it should have read ‘‘be made effective on all current 
consumed on and after July 21, 1948” and that you are 
not satisfied with the language actually used “be made 
effective on all meter readings made on and after July 21, 
1948.” For many years similar language in previous or¬ 
ders has been used and the Public Utilities Commission, as 
well as the company, are fully advised as to the construc¬ 
tion of the said language, and it has always been con¬ 
strued to mean that the increase of rates applied to the 
current shown by meter readings on and after the effective 
date. Were this not the proper construction of this Order, 
it would bring about serious difficulties from an operating 
point of view, and the effective date to permit the Com¬ 
pany an increase would be delayed beyond any contempla¬ 
tion on behalf of the Commission. 

Consequently it is my opinion that the language used 
in the Order is the proper language, and was language 
designed to meet circumstances in cases of this character 
and means that the rates were to be applied on all meter 
readings made on and after July 21, 1948, and that the 
method used is the correct one. 

Very truly yours, 

(sgd.) H. W. Kelly, 

Attorney. 
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Exhibit C 

Public Utilities Commission 

of the District of Columbia P.U.C. No. 1156/24 

August 15, 1950 

The Honorable 
The Attorney General of the 
United States 
Washington, D. C. 

Re: United States ex rel. Leslie v. Potomac Electric 
Power Company; District of Columbia, Civil No. 3118-50— 
Informer’s suit under False Claims Statute. 

Dear Sir: 

This is in answer to your letter of July 28, 1950, HGM: 
JHR, 77-16-1063. 

The Commission has carefully considered your letter 
and the complaint filed by Edward A. Leslie, copy of whicb 
accompanied your letter. The Informer’s interpretation 
of Order No. 3402 is contrary to the intent of the Com¬ 
mission at the time the order was issued and is contrary 
to a practice that has been followed for twenty-five years. 

From 1925 to 1947, there was in effect a sliding-scale plan 
for rate adjustments for electric energy sold in the Dis¬ 
trict of Columbia. During the more than twenty years that 
plan was in effect, the Commission’s orders made rate ad¬ 
justments and provided that the rates prescribed should 
take effect on all meter readings made on or after the effec¬ 
tive date. The rate adjustment feature of the sliding- 
scale plan w r as abandoned in 1947, and since that date the 
Commission’s rate orders have provided in similar lan¬ 
guage that the rate schedules should be made effective on 
all meter readings made on and after the date prescribed. 
In the application of all such rate schedules, the intention 
of the Commission was that the rates should be applied 
to all consumption shown by the meter readings taken on 
and after the date prescribed by the order. It was the 
practice of the Company during that period to apply the 
rate schedules in that maner. The Commission, the Com- 
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panv and the public have understood that new rate sched¬ 
ules were to he applied to the consumption of electric 
energy shown by the meter readings on the date prescribed 
by the Commission’s order. 

For manv vears, the Commission has ordered reductions 
in the charges for gas and electricity to go into effect on 
meter readings made shortly after the orders were issued, 
and in several instances prior to the date of promulgation 
of the orders. In no instance did either Washington Gas 
Light Company or Potomac Electric Power Company com¬ 
plain that such reductions constituted retroactive applica¬ 
tion of the reduced rates. 

Order No. 3402 approved the terms, conditions and rate 
schedules required by Order No. 3397, and made them effec¬ 
tive on all meter readings made on and after July 21, 1948. 
The terms, conditions and rate schedules are attached to 
Order No. 3402 as an appendix. The appendix shows on 
its face that the rates prescribed were to be applied to the 
consumption of electric energy determined on a monthly 
billing basis. 

Before the Informer’s suit was filed, Mr. Leslie had been 
informed by Potomac Electric Power Company that it had 
been the understanding of the Commission and the prac¬ 
tice of the Company to apply new rate schedules to elec¬ 
tric current supplied during the billing period ending as 
of the date prescribed by the Commission. The interpreta¬ 
tion placed by the Company upon the Commission’s order 
is in accordance with the views held by the Commission and 
discussed informally by the Commission and its staff prior 
to the filing of the Informer’s suit. 

The Commission is not informed of any interpretation 
or practice among regulatory bodies contrary to that fol¬ 
lowed by it. The Potomac Electric Power Company has at 
all times in the past interpreted and applied rate orders in 
accordance with the Commission’s interpretation and intent. 

It is the Commission’s belief that Order No. 3402 does 
not apply rates retroactively. On May 17, 1948, Potomac 
Electric Power Company filed an application with this 
Commission requesting authority to place into effect new 
rate schedules designed to produce additional operating 
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revenues of approximately $3,000,000. After a full hear¬ 
ing, the Commission on July 8, 1948, issued its Order No. 
3397, in which it directed the Company to submit revised 
rate schedules designed to produce additional annual reve¬ 
nues of $2,750,000 on the basis of sales of electric energy 
during the year 1947, and it provided that the schedules 
when so filed and approved by the Commission would be¬ 
come effective on meter readings taken on and after July 
21, 1948. Order No. 3402 was promulgated July 19, 1948, 
approving the revised schedules filed pursuant to the di¬ 
rection of Order No. 3397. 

Consumers of electricity were advised, therefore, as early 
as May 1948, of the investigation being conducted by the 
Commission to determine just and reasonable rates to be 
charged by Potomac Electric Power Company. A con¬ 
sumer does not have the right to the continued use of pub¬ 
lic utility service because of a contract, express or implied, 
or a belief that he has such right. Heiskell v. C. & P. Tel. 
Co., 45 App. D. C., 138. 

Paragraph 28 of the Act creating the Commission (Sec. 
43-327, D. C. Code) authorizes a utility to put into effect 
new rate schedules upon ten days’ notice to the Commis¬ 
sion. Paragraph 24 of the Act (Sec. 43-323 of the Code) 
requires every public utility to file with the Commission 
“within a time to be fixed by the Commission” schedules 
showing rates, tolls, charges, etc. Paragraph 62 of the 
Act (Sec. 43-702 of the Code) provides the Commission 
may “at any time” upon notice and opportunity for hear¬ 
ing rescind, alter or amend any order fixing rates, etc. 
Paragraph 88 of the Act (Sec. 43-911 of the Code) provides 
that “whenever, after hearing and investigation” the Com¬ 
mission shall find that any rate, etc. is unreasonable or 
discriminatory, it shall have the power to regulate, fix and 
determine the same. 

There is no specific nor implied provision in the Act creat¬ 
ing the Commission that would limit the time within which 
it may put rates into effect. There is a significant absence 
in the Act of any provision that the rates determined shall 
be “thereafter” charged for services to be “thereafter” 
rendered. 



If, as a matter of law, rates approved by Order No. 3402 
have the “effect” of being retroactive, they are made so 
under Congressional authority to fix rates “at any time” 
after notice and opportunity for hearing. Congress has 
such power, and the exercise of discretion under that power 
is not invalid. 

In Civil Action No. 673-50, in the United States District 
Court for the District of Columbia, Judge Goldsborough 
held that an order issued on November 9, putting rates into 
effect on meter readings taken on and after November 16, 
was arbitrary and should not stand. Judge Goldsborough 
said that he was not entirely satisfied that the rates were 
retroactive, but that putting rates into effect one week after 
the issuance of the order was arbitrary. This decision is 
on appeal to the United States Court of Appeals for the 
District of Columbia Circuit in Nos. 10705 and 10706 and 
will be argued in October 1950. 

By direction of the Commission: 

E. J. Milligan, 
Executive Secretary 

Affidavit of James H. Flanagan 
District of Columbia: ss. 

James H. Flanagan, being duly sworn, deposes and says: 

1. That he now is, and since February 21, 1942 has been, 
a member of the Public Utilities Commission of the Dis¬ 
trict of Columbia (the “Commission”) and that since Sep¬ 
tember 1, 1942 he has been Chairman of the Commission. 

2. That as Chairman of the Commission he presided at 
the proceedings which culminated in the issuance by the 
Commission of its Orders Nos. 3397 and 3402, dated, re¬ 
spectively, July 8 and July 19, 1948. 

3. That as Chairman of the Commission he took an active 
part in the deliberations of the Commission which led to 
the promulgation of said Orders, and an active part in the 
promulgation of said Orders. 

4. That he has read the Complaint and the Answer which 
have been filed in Civil Action No. 3118-’50, now pending 
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in the United States District Court for the District of 
Columbia. 

5. That the manner in which Potomac Electric Power 
Company interpreted and applied said Orders Nos. 3397 
and 3402, as set forth in said Complaint and in said Answer, 
is the manner in which the Commission, at the time it is¬ 
sued said Orders, intended said Orders to be interpreted 
and applied. 

6. That the interpretation placed upon said Orders by 
the relator-plaintiff in said Civil Action No. 3118-’50 is 
contrary to the intent of the Commission at the time said 
Orders were issued. 

Affidavit of E. A. Fletcher 
District of Columbia: ss. 

E. A. Fletcher, being duly sworn, deposes and says: 

1. From January 1, 1933 to April 1, 1939 he was a Sec¬ 
tion Leader in the Commercial Bookkeeping Department 
of Potomac Electric Power Company (the “Company”), 
in charge of the billing of the Company’s Government and 
special accounts. During such period such department was 
charged with responsibility for the computation and verifi¬ 
cation of all bills for electric service rendered by the Com¬ 
pany to its customers. 

2. From April 1, 1939 to June 1, 1940 he was the Chief 
Clerk of the Company’s Customer Billing and Statistical 
Department. During such period such department was 
charged with responsibility for the computation and verifi¬ 
cation of all bills for electric service rendered by the Com¬ 
pany to its customers. 

3. From June 1, 1940 to May 1, 1947 he was the Chief 
Clerk of the Company’s Customer Billing Department. 
During such period such department was charged with re¬ 
sponsibility for the computation and verification of all bills 
for electric service rendered by the Company to its cus¬ 
tomers. 

4. From May 1,1947 to date he has been the Supervisor in 
charge of the Company’s Customer Billing Department. 
During such period such department was charged with 
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responsibility for the computation and verification of all 
bills for electric service rendered by the Company to its 
customers. 

5. During the period from January 1, 1933 to date he has 
been charged with responsibility for implementing and 
effectuating all changes in the Company’s electric rates 
which have been ordered by the Public Utilities Commission 
of the District of Columbia (the “Commission”). 

6. He is familiar with the provisions of the Commission’s 
Order Nos. 3397 and 3402, dated, respectively, July 8 and 
July 19,1948, with the provisions of the orders of the Com¬ 
mission listed in paragraph 7, below, and with the putting 
into effect of such orders by the- Company. 

7. Said Orders Nos. 3397 and 3402 were interpreted and 
applied by the Company in exactly the same manner as 
were the following rate orders of the Commission applicable 
to the Company (all of which were expressed to become 
effective on meter readings taken on and after a specified 
date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 
Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 


Reply —(Filed August 8,1952) 

Comes now the United States of America through Edward 
A. Leslie, Relator, by his Attorneys Daniel L. Boland, 201 
Union Trust Building, Christopher T. Boland, 821—15th 
Street, N. W., and Alan Johnstone of 740—15th St., N. W. all 
of Washington, and for reply to the motions of the Defend¬ 
ant to dismiss the case and for a summary judgment here¬ 
tofore filed on or about the 10th of July, 1952 says: 

1. That the motion of the Defendant to dismiss the com- 
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plaint upon the pleadings should be denied for the reason 
that (a) the complaint patently states a cause of action, and 
(b) there is no evidence before the court to disprove the 
allegations of the complaint, and (c) that the complaint 
and the answer raise issues of fact, one of which is an issue 
of fraud, which issues may not properly be dismissed on 
motion and without trial (d) that there are no facts con¬ 
tained in the evidence admitted by stipulation of counsel in 
the pre-trial proceedings which is decisive of the issues of 
fact raised by the complaint and answer (e) that the 
document denominated as a “disclosure” and as copies of 
communications between the Attorney General and the 
Public Utilities Commission of the District of Columbia are 
gratuitous offerings by the Defendant to the record and 
are of no account in the determination of the motion to 
dismiss, (f) that the documents described in item (e) hereof, 
particularly the document designated as a “disclosure” 
by the Plaintiff to the Attorney General of the grounds upon 
which the action is based has no relation to the merits of 
the case, and moreover, as a matter of fact has no bearing 
upon what facts may have been known to the United States 
or any Department or officer thereof at the time the case was 
brought; and that the disclosure required by the statute 
to be made by the relator to the Attorney General after the 
case was brought is a disclosure for the evident purpose of 
assisting the Attorney General in a decision within his 
official discretion on whether he as the Attorney General 
should intervene in the action and conduct the same on 
behalf of the United States to the exclusion of the relator, 
and that the letter from the Assistant Attorney General to 
the Public Utilities Commission of the District of Columbia 
and the reply from the Secretary of said Commission to 
the Attorney General, copies of which are attached to the 
Plaintiff’s motion, are official communications on behalf of 
the United States in relation to the intervention or not of 
the Attorney General and have no relation to the merits of 
the case or the issues raised by the complaint and answer, 
and (g) that while the statute requires that the Relator shall 
make disclosure to the Attorney General of the facts upon 
which the complaint is based, there is no requirement of the 
statute that such disclosure be made by the Relator to the 
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Defendant prior to the trial of the case, and that the publica¬ 
tion of the disclosure made by the Relator in this action 
and of the correspondence between the Attorney General 
and the Public Utilities Commission is beyond the authority 
of the statute, is not contemplated by the statute and is in 
violation of the purpose and intent of the statute under 
which the case is brought by the Relator and that the said 
documents are not properly at the disposal of the Defendant 
and are within its possession without the authority of the 
Attorney General, to which they are addressed and from 
whose office they originated and are not properly before the 
court and should, by order, be expunged from the records in 
this case, and (h) that the affidavits of the official of the 
Defendant and of the officials of the Public Utilities Com¬ 
mission of the District of Columbia are gratuitous and are 
mere expressions of opinion, are not factual, are ex parte, 
are denied and are not evidence upon which an order of the 
court may be properly based, in whole or in part, in respect 
of the motions herewith replied to. 

2. That the motion for summary judgment should be 
denied for the reason that (i) such a motion may be ad¬ 
dressed to the pleadings only, and that the complaint and 
answer raise issues of fact including an issue of fraud 
which is undecided and may not be tried by motion for 
summary judgment, and (j) that to assert that fraud 
committed by the Defendant as alleged by the Plaintiff on 
the relation of the Relator, and admitted bv the Defendant 
by answer or otherwise, is excused and the penalties pre¬ 
scribed by statute consequent thereon are waived, because 
of supposed or actual agreement by some official of the 
United States is scandalous and impertinent and untrue 
and forms no sufficient basis upon which to found a judgment 
of the court. 

3. In support of its reply, the said Plaintiff through the 
said Relator and his said counsel rely (i) upon the statutes 
of the United States cited in the complaint, (ii) upon the 
authorities cited by the Defendant along with its motions, 
and (iii) upon the following authorities: 

Rule 56. Rules of Civil Procedure 2nd Ed. 1943, Vol. 

8, pp 215-217. 

Whitaker & Coleman 115 F. 2d 305. 
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Affidavit of Edward A. Leslie —(Filed September 18,1952) 

District of Columbia: ss. 

Edward A. Leslie, being duly sworn, deposes and says: 

1. That he is the Relator in the action brought in the name 
of the United States against the Potomac Electric Power 
Company to recover certain monies and penalties growing- 
out of the collection by that Company of funds from the 
United States consequent upon an order of the Public 
Utilities Commission of the District of Columbia dated 
July 19, 1948. That there has been read to him the Motion 
of the Defendant to dismiss the action and for summary 
judgment for the Defendant together with the supporting 
documents filed with said Motion. 

2. That he has and is prepared to offer on the trial of 
the case in the Court before a jury evidence and testimony 
that (a) the defendant the Potomac Electric Power Com¬ 
pany and its officers in fact knew that the rates approved in 
the order of the Public Utilities Commission of the District 
of Columbia dated July 19,1948 could not be applied except 
to the consumption of electric current measured by a 
complete cycle of meter readings after the effective date 
of said order; (b) that in spite of said knowledge, the 
Defendant applied the rates retroactively as sey forth in 
the complaint in this action and collected from tfae United 
States an excess of the amounts due upon the rates prevail¬ 
ing at the time the current was consumed; (d) that the 
fiscal officers of the United States who dealt with the bills 
and claims submitted by the Defendant as in the complaint 
alleged did not in fact know that the defendant company and 
its officers themselves knew that the order in question could 
not lawfully be applied in the above-stated manner and that 
said fiscal officers of the United States did not refer the 
subject to law officers of the Government for advice, but 
relied upon the assertion of the Defendant that the amount 
stated in said bills and claims was lawfully due, and merely 
verified the calculation of the bills and paid them; (d) that 
when the officers of the defendant company were advised by 
the deponent of deponent’s knowledge of the unlawful ap¬ 
plication of the rates established by said order as in the 
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complaint alleged, the said officers falsely asserted that 
they conceived the company entitled to the funds collected 
and took no steps to refund the excess collections; (e) that 
the deponent advised certain officials of the Public Utilities 
Commission of the erroneous application of the above-stated 
order and that said officials contrary to their previous and 
subsequent formal statements asserted a power and an 
intention to apply the increased rates approved by the 
order of July 19, 1948 retro-actively and then expressed 
approval of the action of the Defendant, the Potomac 
Electric Power Company, and the defense of the claims 
that it had theretofore presented against and collected from 
the United States. 

3. That deponent when he first discovered that claims 
had been presented by the Defendant the Potomac Electric 
Power Company against the United States and collections 
had been made as in the complaint alleged, assumed that 
the presentation and collection of said claims in said manner 
had been done by inadvertence and mistake and that he 
advised with the Defendant and with the Public Utilities 
Commission in order to facilitate the correction of the 
mistake but learned, as aforesaid, that both the claims and 
the collections had been made as in the complaint alleged by 
the purpose and design of the Defendant, and without 
authority of law’ and with intent to enrich itself unjustly at 
the expense of the United States. 

4. That deponent, as required by Statute, after his com¬ 
plaint was filed in the Court made disclosure in writing to 
the Attorney General of substantially all the facts upon 
which the complaint and action w’ere based and that the 
officers of the Department of Justice to whom the matter 
was referred expressed surprise at the facts so disclosed 
and lack of knowledge of them prior to the disclosure; that 
deponent similarly discussed the facts with the fiscal officers 
of the United States who had charge of the payment of said 
bills and they expressed surprise at the facts and complete 
unaw’areness that the Defendant the Potomac Electric 
Power Company and its officers knew at the time the claims 
were submitted and paid that the said claims w’ere unlawful, 
false, fictitious and fraudulent and stated that the claims 
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■were entertained and paid by them upon the assertion of 
the Defendant that they were due and without reference 
to any law officers of the Government in respect thereof. 


Affidavit of Alan Johnstone— (Filed September 18,1952) 
District of Columbia: ss. 


Alan Johnstone, being duly sworn, deposes and says: 

1. That he is one of the Counsel for the Plaintiff in the 
case of the United States of America, on the Relation of 
Edward A. Leslie, Plaintiff, against the Potomac Electric 
Power Company, Defendant, growing out of the making of 
claims and collections by the Defendant from the Plaintiff 
consequent upon an order of the Public Utilities Commis¬ 
sion of the District of Columbia dated July 19, 1948 and 
for the recovery of excess collections and penalties in 
respect thereof. 

2. That the following are true and correct copies of cor¬ 
respondence between deponent and the office of the Attorney 
General of the United States and which were written in con¬ 
nection with the disclosure required of the Relator to be 
made to the Attorney General by the Statute under which 
the action set forth in paragraph 1 hereof was brought,' 
to wit: 


United States 
Department of Justice 


sk 


Mr. Alan Johnstone, Washington 25, D. C., 

740 Fifteenth St., N. W., July 7, 1952 

Washington, D. C. 


Re: United States ex rel. Leslie v. Potomac Electric Power 
Company; District of Columbia, Civil No. 3118-50—In-* 
former’s suit under False Claims Statute 


Dear Mr. Johnstone: 

This acknowledges your letter of June 21, 1952 with. 
respect to the above captioned suit in which the United 
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States declined to intervene, thus permitting its farther 
conduct to be “at the sole cost and charge” of the informer 
or qui tarn plaintiff whom you represent. 

Your letter states that in a recent pre-trial conference, 
counsel for the defendant presented to the Court a copy of 
the “disclosure” made by the informer to the Attorney Gen¬ 
eral as well as copies of certain correspondence between the 
Attorney General and the “regulatory authority”, pre¬ 
sumably the Public Utilities Commission of the District of 
Columbia. You apparently infer that such documents were 
made available to the defendant by officials of some govern¬ 
mental agency, and you indicate that such action evidences 
a “cooperation” by the Government in defending the suit. 

This Department is in accord with your view that, in a 
qui tarn suit in which the United States has declined to inter¬ 
vene, the Government’s position should be one of neutrality 
as between the qui tam plaintiff and the defendant. As a 
matter of fact, we have consistently adhered to that position 
in this type of suit. 

So far as the instant suit is concerned, this Department 
has no knowledge of the source from which counsel for the 
defendant obtained the papers and correspondence above 
referred to. However, we can positively state that this 
Department did not furnish the defendant with such ma¬ 
terial, and if the same was furnished by some other govern¬ 
mental agency, it was not authorized by this Department. 

Sincerely yours, 

(Sgd.) Holmes Baldridge, 
Assistant Attorney Generai 
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August 13,1952. 

Hon. Marvin Taylor, 

Boom 3267, Department of Justice, 

Washington, D. C. 

U. S. on the Relation of Leslie vs. PEPCo 
My Dear Mr. Taylor: 

I refer to our conversation this afternoon and to my let¬ 
ter of June 21, 1952 to the Attorney General and to the 
reply of Mr. Baldridge of July 7th. 

The possession of the documents in question by the De¬ 
fendant cannot now be obliterated. Their effect upon this 
litigation cannot be foreseen, but it is confusing. 

On behalf of the Relator, I request that the Attorney Gen¬ 
eral make known to the Court directly the position stated 
in Mr. Baldridge’s letter. I suggest that in view of the 
statute and of what has transpired, as disclosed in my previ¬ 
ous letter, that this request is appropriate and that the bur¬ 
den of clearing up the confusion caused by the unauthorized 
publication of these documents to the Defendant should not 
be imposed upon the Relator. 

Sincerely yours, 


(Sgd.) Alan Johnstone. 



AHB :MCT: JHR, 
77-16-1063. 
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United States 
Department of Justice 


lsb. 


Washington 25, D.C., 

August 15,1952. 

Alan Johnstone, Esquire 
740 Fifteenth Street, N. W., 

Washington, D. C. 


Re: United States ex rel. Leslie v. Potomac Electric Power 
Co.; DC Civil No. 3118-50—Informer’s suit under False 
Claims Statute 


Dear Mr. Johnstone: 

This is in response to your letter of August 13, 1952 ad¬ 
dressed to Marvin Taylor of my staff. 

No reason is seen at the moment why it is not fully open 
to you to call our letter of July 7, 1952 to the attention of 
the Court, nor why such a disclosure would not fully ac¬ 
complish the objective which you have in mind of making 
it clear to the Court that the written disclosure which you 
made to us and which showed up in Court in possession of 
counsel for the defendant was not supplied to them by this 
Department. . .7 

Sincerely yours, 

(Sgd.) Holmes Baldridge, 
Assistant Attorney General 


3. That the original documents of which the above quoted 
texts are copies are, as to the letter dated August 13, 1952 
in the files of the Department of Justice, and as to the let¬ 
ters dated July 7,1952 and August 15,1952 in the possession 
of deponent. 
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Filed Dec. 2,19521 Harry M. Hull, Clerk 
Honorable Matthew E. McGuire, 

TJ. S. District Court, • i 

Washington, D. C. 

My dear Judge McGuire : 

In my argument yesterday, I spoke of furnishing for the 
record a copy of the Conference Report out of which the 
present version of Section 232, Title 31, U. S. C. A. grew. 
I quoted from the Report in argument and in the memo¬ 
randum which I handed you (copy to defense counsel) as an 
aid to an understanding of the point under discussion. 

I left the Court-room without handing up the Report. I 
accordingly inclose it herewith. 

Sincerely, 

Alan Johnstone. 

Inclosure: Report 933, House of Representatives, 78th 
Congress—1st Session. 

cc to: Cornelius Means, Esq., 909 E Street, N. W., Wash¬ 
ington, D. C. 


Filed Dec. 2,1952. Harry M. Hull, Clerk 

October 1, 1952 

Honorable Matthew E. McGuire, 

United States District Court, 

Washington, D. C. 

Re: U. S. Ex Rel. Leslie v. PEPCo 
Dear Judge McGuire: 

I confess that in the argument of yesterday of Defend¬ 
ant’s Motion to Dismiss this action, I was surprised that , 
importance should be attached to the document dated July 
19, 1950, entitled 1 ‘Disclosure”. My surprise was due to 
the fact that for reasons already stated, I am convinced that , 
this document is not properly in the record. 

Because of this surprise and for lack of time, I failed to 
call to the attention of the Court the fact that this document,- - 
however it may be now regarded, does not constitute the 
entire written Disclosure of evidence and information made 
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by the qui tam Plaintiff to the Attorney General under the 
Statute. There was, in fact, an additional written Dis¬ 
closure dated July 27, 1950. 

This circumstance shows that the Defendant is not, and in 
the nature of such proceedings, cannot be fully informed on 
what evidence and information was actually supplied and 
whether it was theretofore known to the Government. A 
complete showing in these respects can only be made by the 
Government after intervention, as the Statute provides. 
It seems appropriate to me to call attention, by this letter, 
both to the fact that I did not fully inform the Court during 
my argument and to the reasons therefor. 

I am forwarding a copy hereof to the Counsel for the De¬ 
fendant. I am, of course, at the disposal of the Court and 
of Counsel for any question in this regard. 

Sincerely yours, 


Alan Johnstone. 


Copy to: Cornelius Means, Esq., 929 E St., N. W., 
Washington, D. C. 


Order Granting Defendant’s Motion to Dismiss— (Entered 

October 17,1952) 

Upon consideration of the motion made by the defendant 
in the above-entitled cause for an order dismissing the com¬ 
plaint for lack of jurisdiction and for failure to state a 
claim upon which relief can be granted, and upon considera¬ 
tion of the entire record, including the affidavits and mem¬ 
oranda submitted in support of, and in opposition to, said 
motion, and after argument of counsel for both sides in 
open court, it is, bv the Court, this 16th dav of October, 
1952, 

Adjudged and ordered : 

That the defendant’s motion to dismiss for lack of juris¬ 
diction and for failure to state a claim upon which relief can 
be granted be and it hereby is granted, with costs to be paid 
by the relator-plaintiff to the defendant. 
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In the view of the f oregoing, the Court finds it unnecessary 
to pass upon defendant’s motion for summary judgment in 
the cause. 

(Sgd.) Matthew F. McGuire, Judge . 

Seen by: 


Attorney for Plaintiffs 


Notice of Appeal— (Filed November 13, 1952) 

Notice is hereby given that the United States of America 
on the Relation of Edward A. Leslie and Edward A. Leslie, 
Relator, Plaintiffs above named, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the Order of the United States District Court for the District 
of Columbia, which said Order was issued by the Honorable 
Matthew F. McGuire, Judge of said Court, wherein De¬ 
fendant’s Motion to Dismiss the Complaint herein for lack 
of jurisdiction and for failure to state a claim upon which 
relief can be granted, was granted and which said Order 
hereby appealed from filed and entered in this action on the 
16th day of October, A.D., 1952. 
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Questions Presented 


The questions presented by this appeal are: 

1. Whether the United States District Court can be de¬ 
prived of jurisdiction of a qui tarn action (under Title - 
31, Sections 231 and 232 U. S. C. A. 12 Stat. 696, 698, 
57 Stat. 608), to recover forfeitures and damages for false 
claims against the United States where the United States 
has declined to enter the action, but on the motion of the 
Defendant only and founded upon Defendant’s allegation 
that the action is based upon facts which were known to 
the United States at the time the action was brought. 

2. Whether a showing made by the Defendant on its mo¬ 
tion to dismiss a qui tarn action for failure of jurisdiction 
is sufficient to establish that the action was based upon 
facts that were within the knowledge of the United States 
at the time the action was brought, the showing being 
based upon a copy of the partial written disclosure of the 
Relator to the Attorney General, which said copy came 
into the possession of the Defendant without the authority 
of the Attorney General and the United States itself being 
silent as to what actually was known to it of the facts dis¬ 
closed by the Relator. 

3. WThether the Public Utilities Commission of the Dis¬ 
trict of Columbia has the power under Title 43 of the Code 
of Laws of the District of Columbia or otherwise to au¬ 
thorize an increase of electric rates retro-actively. 

4. Whether a rate order of the Public Utilities Commis¬ 
sion of the District of Columbia which authorized an in¬ 
crease in rates for electric service “to be furnished” may 
be applied to electric service furnished before the date 
of the order. 


(i) 




II 




5. Whether a rate order of the Public Utilities Commis¬ 
sion of the District of Columbia which authorized an in¬ 
crease of electric rates and which was by its terms “effec¬ 
tive on all meter readings on and after July 21, 1948” can 
be applied to a cycle of meter readings which includes one 
reading after and one before that date, or only to a cycle in 
which both readings were made after the prescribed date. 

6. Whether a complaint in a qui tam action for the re¬ 
covery of forfeitures and damages for false claims against 
the United States fails to state a claim upon which relief 
can be granted, in which it is alleged that a utility company 
with guilty knowledge and intent to defraud filed false 
claims against and collected funds from the United States 
for electric service at higher rates than the rates prevailing 
when the service was rendered by unlawfully applying an 
approved rate increase to electric service rendered at lesser 
rates and at a time before the rate increase was effective. 
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APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


No. 11,639 

UNITED STATES OF AMERICA, on the Relation of 
EDWARD A. LESLIE, Appellants, 

vs. 

POTOMAC ELECTRIC POWER COMPANY, Appellee 

Jurisdictional Statement 

The jurisdiction of the Court is invoked under Section 
1291, Title 28 U. S. Code 62 Stat. 929 which provides for 
an appeal from a final decision of the United States District 
Court for the District of Columbia, this being an appeal 
from an order dismissing the complaint (J. App. 100 R. 
239). 

Statement of the Case 

In a proceeding begun on May 13, 1948 to which the 
United States through the Procurement Division of the 
Treasury became a formal party the Public Utilities Com¬ 
mission of the District of Columbia passed an order on 
July 19, 1948 (J. App. 77 R. 145) approving an increase in 
the rates of the Potomac Electric Power Company and 
applicable to the service of that Company to the various 
facilities of the United States situated in the District of 
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Columbia. By its terms the order related to electric service 
to be furnished thereafter and was effective on all meter 
readings on and after July 21, 1948. Under the law the 
Procurement of the Treasury had responsibility to procure 
electric service for most of the facilities of the government 
within the executive department and the Public Buildings 
Administration of the Federal Works Agency had respon¬ 
sibility td audit and pay the claims for services rendered. 
This was the first rate increase which the Company had 
received since the creation of the Public Utilities Commis¬ 
sion by the Act approved March 4, 1913. (Code of Laws 
D. C. Title 43, 37 Stat. 974 App.) From that date to 
December 24, 1924 the rates which prevailed on the date 
of the Act were continued. Under a consent decree of the 
then Supreme Court for the District of Columbia, electric 
rates in the District were controlled by a sliding scale of 
rates which was designed to compensate the company and 
to protect the consumer. In brief it provided rates of 
return and depreciation and a rate base; for an annual 
examination of earnings; for increase if the earnings fell 
short; for a reduction if the earnings exceeded the estab¬ 
lished rates by new rates for the succeeding year reduced 
by one half the excess earnings, the company retaining all 
of the earnings including the excess. In the vears 1925 
to 1944 there were a succession of, rate reductions in each 
year but one. In this period the earnings of the company 
out-ran the reductions. Although the company paid in 
these years an average of 14 per cent on its common stock 
which amounted to an annual average of 30 per cent on the 
proceeds of the stock invested in plant the surplus of the 
company increased from eight to thirty-five million dollars 
in a plant investment of eighty millions, of which the 
balance above the surplus vras derived from five and a half 
million in stock, nine million in preferred stock and forty 
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million in bonds. All of its common and voting stock was 
held by a local holding company. The stock of the latter 
company was held as to 85 per cent by a foreign company 
which had acquired and held it in violation of law (43-502 
D. C. Code 37 Stat. 974). In 1944 there occurred the last 
of the series of examinations of earnings under the slid¬ 
ing scale formula. In that proceeding the United States 
as a consumer challenged the right of the company to re¬ 
ceive and the power of the commission to approve a return 
on so much of its plant investment as was derived from its 
surplus which was so derived from excessive earnings after 
excessive dividends, for the reason that the funds were not 
supplied by the stockholders but by the consumers includ¬ 
ing the United States. The United States also in that 
proceeding offered to prove that the sliding scale formula 
itself and the sale of the stock of the company to a foreign 
holding company was unlawful and fraudulent and that 
the members of the commission and their predecessors in 
office had participated in a conspiracy to violate the law 
which created upon the authority of which it regulated the 
utilities, including rates, in the District of Columbia. In 
the 1944 proceeding the commission rejected the proof of 
fraud and conspiracy, reduced the rates of the company 
and amended the sliding scale of rate regulation. Its order 
was challenged by the company upon the ground that the 
reduction was not warranted and that the sliding scale 
having been adopted in 1924 with its consent could not be 
amended against its will. The United States also chal¬ 
lenged the order upon the grounds that the reduction was 
not sufficient, the resultant rates were excessive and that 
the sliding scale formula was unlawful and fraudulent. 
This court in 1946 by a divided decision recognized and 
restated the fact of excessive rates, dividends and surplus 
and dismissed the appeal of the company upon the ground 
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that it could not complain if its earnings were adequate. 
At the same time and with the same recognition of the facts 
this court bv a divided decision also dismissed the appeal 
of the United States upon the grounds that the errors com¬ 
plained of were errors of judgment by the commission 
which did not rise to the level of error of law and that 
the offer of proof of fraud and conspiracy was properly 
rejected in that it was collateral only to the issues in the 
proceeding. (PEPCo. vs. P. U. C. 81 D. C. App. 225, U. S. 
vs. P. U. C. 81 D. C. App237) Petitions for certiorari as to 
both these decisions were denied by the U. S. Supreme 
Court. Upon the basis of these decisions the company 
sought with the approval of the commission and of the 
U. S. Securities and Exchange Commission permission of 
Congress to re-organize its capital structure including a 
waiver of the provision of the statute outlawing stock 
dividends. The Congress passed a special Act to this 
effect upon the assurance of the company and the two com¬ 
missioners that it was a necessity in order to effectuate an 
order of the Securities and Exchange Commission com¬ 
manding compliance by the company with the Act of Con¬ 
gress which required the liquidation of electric utility hold¬ 
ing companies. The first year after such financial re¬ 
organization the company on May 14, 1948 made its first 
application in 35 years for a formal increase in rates. It 
presented now a financial structure which included com¬ 
mon stock and surplus, most of which had been capitalized, 
and derived from five and a quarter millions from the stock¬ 
holders and thirty-five million from the consumers. The 
United States through the Procurement Division of the 
Treasury objected to any increase in rates. Nevertheless 
an increase of rates designed to yield additional annual 
revenues of $2,750,000 was granted by the order dated 
July 18, 1948 (J. App. 75 R. 145). As stated the order by 
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its terms applied to service to be furnished thereafter and 
was effective on all meter readings on and after July 21, 
1948. The rate order was not challenged further and be¬ 
came effective. As the readings of the meters in the various 
facilities of the government in the District of Columbia 
were thereafter completed the company applied the new 
and increased rates to such readings and to the readings 
of the same meters at a prior date, computed the charges 
and filed with the Public Buildings Administration service 
claims for electric service consisting of the current con¬ 
sumed between the prior reading and the subsequent read¬ 
ing and demanded payment. The claims on their face made 
no reference to the date of the effectiveness of the new rate 
order but represented on the oath of the company that the 
new rates were effective on the current thus shown to have 
been consumed. The officials of the government to whom 
the claims were presented had, so far as the record shows, 
no actual knowledge of the rate order except a reference on 
the claims to rates which differed in symbol characters from 
those on the preceding claims for current supplied to the 
same facilities. So far as the record shows these officials 
had no actual knowledge of the date on which the new rates 
were effective as to each such facility. The only knowledge 
they had of this effective date was the sworn representation 
of the company, which was false. 

On July 19, 1950 Edward A. Leslie commenced an action 
against the company under the authority of Sections 231 
and 232 of Title 31 U. S. C. A. 12 Stat. 696, 698, 57 Stat. 608, 
for the recovery of forfeitures and damages consequent on 
the filing of these false claims. In compliance with the 
amendment of the statute approved December 23, 1943 
Leslie forwarded to the U. S. (Title 31 Sec. 232 U. S. C. A. 
57 Stat. 608). Attorney for the District of Columbia and 
to the Attorney General of the United States copies of his 
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complaint which was served on the company on July 20, 
1948. On the same date and also on July 27, 1948 Leslie 
made written disclosure to the Attorney General of the 
facts upon wrhich his complaint and the case were based, 
as is required by the same statute to be done. Pursuant to 
his inquiry, preliminary to a determination on intervention 
in the action, the Attorney General forwarded to the Public 
Utilities Commission of the District of Columbia, an estab¬ 
lishment of the United States, a copy of the complaint and 
a copy of Leslie’s written disclosure to him dated July 20, 
1950 but not that dated July 27, 1950, and requested of 
the commission a statement of the facts and of its views. 
The commission communicated the disclosure of July 20th 
to the company and after conference with it wrote the 
Attorney General that the rate order had been applied by 
the company as the commission had intended when it passed 
it; that the commission could approve rates retroactively, 
or “at any time”; that the order and its application was 
not retroactive; that the Procurement Division of the 
Treasury had been a party to the proceeding out of which 
the rate order grew; that Leslie had previously talked to 
it and had been advised that the company was within its 
rights and could not have lawfully acted otherwise; and 
that the suit had no merit, citing authorities communicated 
to it by the company. (J. App. S5-88 R 145-209.) The United 
States declined to intervene. The case proceeded to pre¬ 
trial proceedings on June 25 and 28, 1952. (J. App. 69 R. 
64-138) At such proceedings the company produced copies 
of correspondence between the commission and the Attorney 
General including a copy of Leslie’s written disclosure of 
July 20,1950. The issues were framed by the court. There¬ 
after on July 10, 1952 the company presented a Motion to 
Dismiss and for Summary Judgment and supported it with 
copies of the stated correspondence including the disclosure 
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of July 20 as well as affidavits from the Chairman and 
Secretary of the Commission in which the latter made the 
additional statement that he knew of no law to prevent 
the commission from making a retroactive rate order. (J. 
App. 71-90 R. 142-209). To this the Relator replied with 
a showing that he had made two written disclosures to the 
Attorney General of the facts on which the suit was based, 
one on July 20 and the other on July 27, 1950; that the 
illegal application of the rate order was made by the com¬ 
pany with guilty knowledge and by design to defraud of 
which he had proof which had been disclosed in writing to 
the Attorney General; that Subsequent to the pre-trial pro¬ 
ceedings that official had stated that neither he nor any 
official of the United States on his authority had com¬ 
municated Leslie’s written disclosure to him dated July 20, 
1950 to the defendant and that the position of the United 
States in the litigation was neutral, with the approval of 
the Attorney General that counsel publish his correspond¬ 
ence to this effect for the information of the court. (J. 
App. 90-100 R. 230, 235, 237, 257, 258.) The District court, 
notwithstanding, ordered the dismissal of the complaint 
for lack of jurisdiction and for failure to state a case upon 
which relief can be granted. The Motion for Summary - 
Judgment was not considered. (J. App. 101 R. 239.) From 
that order this appeal was made. 

Statement of Points 

1. Motion to dismiss for lack of jurisdiction because facts 
were already known to the United States may be made only 
by the Attorney General after intervention. 

2. Showing made by defendant on motion to dismiss for 
lack of jurisdiction is not sufficient. 

3. The Public Utilities Commission of the District of 
Columbia has no power to make a retro-active rate. 




8 


4. A rate order for electric service “to be famished” 
may not be applied to electric service already furnished. 

5. A rate order which is effective on all meter readings on 
and after a date certain may not be applied to electric 
current measured by a meter reading before that date and 
a reading of the same meter on or after that date. 

6. A complaint to recover forfeitures and damages from 
an electric utility which alleges that the utility with guilty 
knowledge filed and collected on false claims against the 
United States by means of pre-dating the application of an 
order approving an increase in rates so as to claim and 
collect more than vras due it with intent to defraud and 
to unjustly enrich itself states a claim upon which relief 
can be granted. 


Summary of the Argument 

1. The statute upon which the case is founded provides 
for jurisdiction in the U. S. District Court and for notice 
and disclosure to the Attorney General who may, in his 
discretion, intervene. Upon intervention the Attorney Gen¬ 
eral may make representation by motion to the court that 
the facts and evidence disclosed to him were known to the 
United States at the time the action was brought. Declin¬ 
ing or failing to intervene and to move for such dismissal 
or in prosecution of the action after intervention by the 
Attorney General, the action may be continued and pros¬ 
ecuted by the person who brought it and the jurisdiction 
of the court to hear and determine the issues may not be 
otherwise disturbed. The relator’s written disclosure to 
the Attorney General of the facts upon which his action 
is based is for the information of the Attorney General 
only and for his convenience in the exercise of his discre¬ 
tion and is not of itself pre-requisite to the jurisdiction of 
the court of a case stated in the complaint. The defend- 
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ant who is alleged in a complaint to have filed false claims 
against the United States may not make a motion to dis¬ 
miss the complaint for lack of jurisdiction, which motion 
is based on a copy of such written disclosure to the Attorney 
General, which copy may have come into his possession by 
the accident, design or collusion of another federal official 
to whom the Attorney General has communicated it in 
connection with a proper inquiry for information on the 
case stated in the complaint. This is so because of the 
wording of the statute, the intent of Congress in enacting 
it as shown by the w r ords and by the formal reports and 
debates in the Congress in the process of its enactment. 
This is true also because it cannot lie within the mind or 
mouth of such a defendant to know or say with certainty 
what facts were within the knowledge of the United States 
or of any officer or agent thereof at the time the suit was 
brought, the Attorney General and all officers and agents 
of the United States themselves being silent. 2. The exhibit 
by the defendant of a portion only of the written disclosure 
to the Attorney General made by the person who brought 
such an action accompanied by ex parte statements of 
other federal officials and of its own offices which are con¬ 
trary to the undisputed facts in the record can form no 
proper basis for a definitive determination on the entire 
written disclosure by the relator, or of the facts which were 
within the knowledge of the United States at the time the 
action was commenced with respect to the matters com¬ 
plained of therein. 3. The Public Utilities Commission of 
the District of Columbia has no power to make an order 
approving the imposition of a rate for electricity retro¬ 
active to the date prayed for in the petition of the Utility 
Company seeking the rate, or retro-active of the date of the 
order itself. 4. An order of that commission approving a 
rate for electric service to be thereafter furnished may not 
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lawfully be applied to such service already furnished. 5. 
Such order which is effective on all readings of electric 
meters on and after July 21, 1948 may not lawfully be ap¬ 
plied to electric energy measured by a reading of a meter 
after that date and also before that date. 6. A complaint 
brought in the name of the United States by a person for 
its benefit as well as for the benefit of himself against an 
electric utility company which alleges that the company with 
guilty knowledge and with intent and design to enrich itself 
to the damage of the United States, filed false claims against 
the United States in that in claims which it did in fact file 
it applied an order of an authorized official commission 
which approved an increase in rates for service to be 
thereafter furnished and which was effective on all meter 
readings on and after a date stated in said order, to 
electric service supplied by it and on electric meter read¬ 
ings prior to that date, and thereby collected funds to 
which it was not lawfully entitled, but by fraud, contains 
a statement of a claim for forfeitures and damages upon 
wffiich relief can be granted. The truth or not of the allega¬ 
tions in such a complaint and in the answer, both within the 
record of this case, and the resolution of the issues thereby 
made, can be determined only by the trial of the case accord¬ 
ing to law, and is not lawfully dealt with by an order dis¬ 
missing the complaint. The order dismissing the complaint 
for lack of jurisdiction and for failure to state facts upon 
which relief can be granted should be reversed and the case 
remanded to the U. S. District Court for further proceed¬ 
ings according to law. 


Statutes and Regulations Involved 

The Statutes involved in the appeal are printed in the 
Appendix (App. i). 
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• Argument 

1. A MOTION TO DISMISS FOR FAILURE OF JURISDICTION - 
MAY BE MADE ONLY BY THE ATTORNEY GENERAL 

The statutory requirement for written disclosure by the 
relator in a qui tam action is not a pre-requisite to juris¬ 
diction. For the last 90 years in a time-honored statute 
the United States has authorized a person not otherwise 
interested to sue in the name of the United States and for 
its benefit, as well as for the benefit of himself for the 
recovery of forfeiture and damages from a person who 
files false claims against the United States. This was the 
Act of March 2, 1863 and is now Section 231, Title 31 
U. S. C. A. 12 Stat. 696, 698. The United States Supreme 
Court in 1943 said of this statute: 

“We think the chief purposes of the statutes here 
was to provide for restitution to the Government of 
money taken from it by fraud and that the device of 
double damages plus a specific sum was chosen to make 
sure that the Government would be made completely 
whole.” 

The same Court also said: 

“Qui tam suits have been frequently permitted by 
legislative action and have not been without defense 
in the courts.” 

Also that Court quoted from the opinion in Marvin v. 
Trout, 199 U. S. 212 @ 225: 

“Statutes providing for actions by a common in¬ 
former, "who himself has no interest whatever in the 
controversy other than that given by the statute, have 
been in existence for hundreds of years in England 
and in this country ever since the foundation of our 
Government.” 

These expressions from the Court are quoted from the 
case of Marcus v. Hesse, 317 U. S. 537 (1943). In that 
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case also the Court referred to the laws promulgated by 
the Greek law-giver Solon. The Greek historian Plutarch 
says of Solon in this respect: 

“Thus the law—giver wisely accustomed the citizens 
as members of one body to feel and resent one another’s 
injuries and we are told of a saying of his agreeable 
to this law: being asked ‘ What city was best modeled ? ’ 
he replied: ‘That where those w’ho are not injured are 
no less ready to prosecute and punish offenders than 
those who are.’ ” 

Plutarch’s Lives. Solon. 

Stereotyped Edition, page 98, 

Cincinnati, 1850. 

In the Marcus case the relator’s recovery in the District 
Court which had been reversed by the Circuit Court of 
Appeals, was restored by the mandate of the Supreme 
Court. Under the law as then written, the relator was 
entitled to recover, if he proved the fraud, regardless of 
whether the facts w^ere theretofore known to the United 
States or to any officer or agent thereof. Indeed in that 
case they wrere well known because they were the same 
facts upon which the defendants had been convicted in the 
United States District Court for a conspiracy to defraud 
the United States. 

In 1943 the statute wras amended by an Act approved 
December 23, 1943, Title 31—Sections 231, 232 U. S. C. A., 
57 Stat. 608. In brief, the amendments provided for notice 
to the United States Attorney and to the Attorney General 
of the suit; and for disclosure to the Attorney General of the 
evidence on which the suit is based; for intervention by the 
Attorney General and for prosecution of the suit by him; 
failing such intervention and prosecution by him, and then 
for prosecution by the person who brought it; for awmrds by 
the court to the person wffio brought the suit, for liability 
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of the person who brought it for the costs of a suit, and 
further provides: 

“The court shall have no jurisdiction to proceed 
with any such suit brought under Clause (B) [the 
clause w’hich permits a suit by a non-interested person] 
or pending suit brought under this section whenever it 
shall be made to appear that such suit was based upon 
evidence or information in the possession of the United 
States, or any agency, officer or employee thereof at the 
time such suit was brought (emphasis supplied). 

The complete text of the remainder of the statute, includ¬ 
ed in the above summary and quotations is printed in the 
Appendix, pages 34-37. 

It is submitted with confidence that in amending the 
statute, the Congress had and expressed several distinct 
intentions: 1st, that authority for informers’ suits was 
preserved; 2nd, that the several District Courts of the 
United States, including that for the District of Columbia 
should have full power and jurisdiction to hear, try and 
determine such suit; 3rd, that except as hereinafter pro¬ 
vided, such suit may be brought and carried on by any per¬ 
son as well for himself as for the United States; 4th, that 
whenever any such person should bring such a suit he 
should give notice to the United States Attorney and to 
the Attorney General; 5th, that such person should also 
forward with a copy of his bill “a disclosure in writing of 
substantially all evidence and information in his posses¬ 
sion material to the effective prosecution of such suit; 6th, 
that the United States might intervene within 60 days; 
7th, that if the United States should fail or decline to in¬ 
tervene within such period “such person may carry on said 
suit”; 8th, if the United States shall so intervene, it should 
carry on the suit to the exclusion of the person who brought 
it; 9th, that having intervened, if the United States failed 
to carry on the suit with due diligence within a period of 
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six months, etc. such suit may be carried on by the person 
who brought it; 10th, the court shall have no jurisdiction 
“to proceed with any such suit brought” by a disinterested 
person “whenever it shall be made to appear that such suit 
was based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought”; 11th, that the 
court may award the person who brought the suit out of 
any funds recovered one-tenth of the proceeds if the United 
States intervened and prosecuted and up to one-fourth of 
the proceeds if the United States failed to intervene or to 
prosecute the suit; 12th, that a suit once brought by a dis¬ 
interested person may not be dismissed or settled without 
the consent of the court and the District Attorney; and 
last, that on the failure of a suit brought by a disinterested 
person that person shall be liable for costs incurred by 
himself and shall have no claim therefor on the United 
States. 

The quoted opinion of the United States Supreme Court 
in Marcus vs. IIess supra and this analysis of the wording 
of statute provide a legal status for the informer or the 
relator in such suits which may not be lightly treated or 
dismissed. The words of the present statute clearly pro¬ 
vide initially for the independent jurisdiction of the Dis¬ 
trict Court regardless of how or by 'whom it may be pre¬ 
sented to the court and evidence an intention of the Con¬ 
gress that frauds practiced against the United States 
should not go undiscovered, be disregarded, be unpunished, 
or result in damage to the United States. It is true that the 
amendment of 1943 is intended to guard against the abuse 
of this time-honored remedy and places a duty upon the 
Attorney General to inquire into any suits so brought by 
a disinterested person for the double purpose, to be sure, of 
protecting the treasury of the United States and of protect¬ 
ing anyone accused of defrauding it by an unfounded accu- 
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sation. The amendment also evidences an intention to 
deny an award to any volunteer who does not in fact dis¬ 
cover new evidence and takes care that there shall not be a 
premature disclosure of evidence and information already 
in the possession of the Government and to the detriment 
of the public interest. These are the essential purposes 
of the amendments. Indeed, so strong is the purpose to 
deny to a disinterested person who make no contribution 
or brings no information to the administration of justice 
that the statute provides that the jurisdiction of the court 
shall cease whenever that shall be made to appear, and in 
that regard the statute lodges discretionary judgment in 
the Attorney General; makes double provision that he 
shall have notice and lays upon him an official duty to inter¬ 
vene and to make it appear to the court, whenever that be 
a fact, that the information disclosed to him by the disin¬ 
terested person who brought the suit was already in the 
possession of the officials of the United States. The Attor¬ 
ney General is the chief law officer of the United States 
and therefore is the appropriate official to whom this notice 
should be given and on whom this discretion and upon whom 
this public duty should be laid. He is best in a position 
to know, first what information was in his own possession, 
and to appropriately inquire of all other officers and agents 
of the United States as to what information they in fact had 
about the evidence and facts disclosed in writing to him by 
the disinterested person who brought such a suit. Not only 
is it clear from the reading of the statute that there were 
the purposes of the Congress, but these purposes are also 
made clear by the Reports and debates in the House and 
Senate when those bodies were in the process of enacting 
the amendment. See the record of the debates, Congres¬ 
sional Record, 78th Congress, 1st Session, pages 7347, 7424, 
7437, 7570-80, 7585, 7596-7600, 7617, 10,844-49, 10,696-741. 
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six months, etc. such suit may be carried on by the person 
who brought it; 10th, the court shall have no jurisdiction 
“to proceed with any such suit brought” by a disinterested 
person “whenever it shall be made to appear that such suit 
was based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought”; 11th, that the 
court may award the person who brought the suit out of 
any funds recovered one-tenth of the proceeds if the United 
States intervened and prosecuted and up to one-fourth of 
the proceeds if the United States failed to intervene or to 
prosecute the suit; 12th, that a suit once brought by a dis¬ 
interested person may not be dismissed or settled without 
the consent of the court and the District Attorney; and 
last, that on the failure of a suit brought by a disinterested 
person that person shall be liable for costs incurred by 
himself and shall have no claim therefor on the United 
States. 

The quoted opinion of the United States Supreme Court 
in Marcus vs. Hess supra and this analysis of the wording 
of statute provide a legal status for the informer or the 
relator in such suits which may not be lightly treated or 
dismissed. The words of the present statute clearly pro¬ 
vide initially for the independent jurisdiction of the Dis¬ 
trict Court regardless of how or by 'whom it may be pre¬ 
sented to the court and evidence an intention of the Con¬ 
gress that frauds practiced against the United States 
should not go undiscovered, be disregarded, be unpunished, 
or result in damage to the United States. It is true that the 
amendment of 1943 is intended to guard against the abuse 
of this time-honored remedy and places a duty upon the 
Attorney General to inquire into any suits so brought by 
a disinterested person for the double purpose, to be sure, of 
protecting the treasury of the United States and of protect¬ 
ing anyone accused of defrauding it by an unfounded accu- 
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sation. The amendment also evidences an intention to 
deny an award to any volunteer who does not in fact dis¬ 
cover new evidence and takes care that there shall not be a 
premature disclosure of evidence and information already 
in the possession of the Government and to the detriment 
of the public interest. These are the essential purposes 
of the amendments. Indeed, so strong is the purpose to 
deny to a disinterested person who make no contribution 
or brings no information to the administration of justice 
that the statute provides that the jurisdiction of the court 
shall cease whenever that shall be made to appear, and in 
that regard the statute lodges discretionary judgment in 
the Attorney General; makes double provision that he 
shall have notice and lays upon him an official duty to inter¬ 
vene and to make it appear to the court, whenever that be 
a fact, that the information disclosed to him by the disin¬ 
terested person who brought the suit was already in the 
possession of the officials of the United States. The Attor¬ 
ney General is the chief law officer of the United States 
and therefore is the appropriate official to whom this notice 
should be given and on whom this discretion and upon whom 
this public duty should be laid. He is best in a position 
to know, first what information was in his own possession, 
and to appropriately inquire of all other officers and agents 
of the United States as to what information they in fact had 
about the evidence and facts disclosed in writing to him by 
the disinterested person who brought such a suit. Not only 
is it clear from the reading of the statute that there were 
the purposes of the Congress, but these purposes are also 
made clear by the Reports and debates in the House and 
Senate when those bodies were in the process of enacting 
the amendment. See the record of the debates, Congres¬ 
sional Record, 78th Congress, 1st Session, pages 7347, 7424, 
7437, 7570-80, 7585, 7596-7600, 7617, 10,844-49, 10,696-741. 
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In reporting the amendment to the Senate, the Chairman 
of the Judiciary Committee, Mr. Van Nuys, said: 

“The Department’s (Department of Justice) prin¬ 
cipal desire for the enactment of this bill is that the 
United States be protected against being compelled to 
disclose its facts involved in any criminal prosecution 
it may have undertaken or is about to undertake. Their 
experience has shown that upon filing of such civil 
suits, steps are soon taken to compel discovery, by 
taking deposition and otherwise, in civil suits, to ascer¬ 
tain the facts upon which the Government is proceed¬ 
ing. All such matters tend to embarrass the Govern¬ 
ment in its conduct of criminal prosecutions and to 
assist the defendants in such prosecutions in obtaining 
what they otherwise would not be entitled to obtain 
and could not secure.” 

Report No. 291, U. S. Senate 

7Sth Congress, 1st Session 

The full text is printed in the Appendix, page 43. 

To the same effect also is the statement of Mr. Sumners, 
the Chairman of the Judiciary Committee of the House who 
filed a conference report on the disagreeing votes of the 
House and the Senate on the amendment. 

“Provisions of the Senate Amendments 

“Also, under amendment No. 1 (of the Senate) it 
would have been necessary prior to commencement of 
such suit that * • • such person had made full dis¬ 
closure in writing to the Attorney General of the 
grounds thereof, * * * 

“Provisions of the Conference Agreement 

“The United States is afforded 60 days time after 
completion of service above mentioned within which to 
enter appearance in this suit. If it declines in writing 
to the court or fails within such period to enter such 
suit, said person may carry on the suit. • • • Should 
the United States fail to carry on the suit with due dili- 
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gence, within six months of the date of its appearance 
or within such additional time allowed by the court, 
such suit could be carried on by the person bringing 
the same * * * Jurisdiction is denied to the court to 
proceed with any suit brought under Class (B) 
# # * whenever it shall be made to appear that such 
suit was based upon evidence or information in the 
possession of the United States, or any agency, officer 
or employee thereof, at the time such suit was 
brought.” 

Report No. 933, House of Representatives 

78th Congress, 1st Session. 

The full text of the report is printed in the Appendix, 
page 46. 

None of these provisions of the Congress are designed to 
bring comfort to anyone who has filed false claims against 
the United States. The provisions here made for depriving 
the District Court of jurisdiction to try and determine the 
suit were certainly not for the purpose of providing a haven 
for those who deal fraudulently with the United States. 
Certainly Congress had no intention, as expressed in the 
words of the statute which it enacted, nor in the debates 
while the statute was under consideration, nor of the Re¬ 
ports of its Committees on the pending legislation to pro¬ 
vide a means by which a guilty person who had attempted 
to defraud the United States or who had succeeded in doing 
so, an escape from the consequence of his offense, nor to 
permit him to retain the fruit of his fraud and go quits of 
justice by motion to dismiss, an otherwise sound complaint 
against him. The provision for depriving the court of 
jurisdiction to proceed with the action is not operative at 
all unless and indeed it be based upon facts which show 
fraud, because otherwise the complaint may be dismissed 
for failure of allegation or failure of proof. So that a 
motion made under the provisions of the language above 
quoted in this respect pre-supposes that the information 
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and facts disclosed by the disinterested person to the Attor¬ 
ney General do show fraud. -Otherwise there would be no 
point in modifying them with the clause “in the possession 
of the United States, or any agency, officer or employee 
thereof at the time such suit was brought.’’ For if there 
be no facts of fraud, it follows that no facts concerning 
fraud can be in the possession of the Government. It 
cannot be supposed that the defendant knows what facts 
were in the possession of the United States at the time the 
suit was brought. Indeed if all the facts "were within the 
possession of the officer upon whom he practiced the fraud, 
the fraud would not have been possible except by the collu¬ 
sion of that officer. It cannot be supposed that the statute 
means that the suit should be dismissed if it appears that 
the fraud was practiced by the defendant with the collusion 
of an officer of the United States or in conspiracy with him. 
And without such conspiracy either at the time the fraud 
was practiced or at the time the suit was commenced, the 
defendant cannot of course know what facts in respect of 
his fraud were within the possession of the United States. 

The statute can have no other meaning in this respect 
than that it affords a full opportunity to the Attorney 
General to be informed, and to enable him to take appro¬ 
priate steps to protect the interests of the United States. 
And if the Attorney General, being fully informed, does 
not intervene or take anv action but remains neutral and 
silent, it cannot therefrom be concluded that the informa¬ 
tion disclosed to him was already known to the Government. 
Nor can it be supposed that having been informed of it by 
the relator and he took no action that he is indifferent to 
the fraud. For if he were assured that the relator is 
willing and able to present the case to the court with the 
assistance of his counsel, the Attorney General may well, 
as he has apparently done in this case, conclude to let the 
statute and the case take its course. For he knows that if 
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the suit fail, the United States is not harmed or put to 
any expense, and if it succeed, the United States is made 
whole, and will receive one-half of any forfeiture which 
may be recovered. 

But to permit the defendant to make such a motion upon 
his interpretation of a partial copy of the written dis¬ 
closures made to the Attorney General by the relator in 
the suit, which copy came into his possession by the un¬ 
authorized action of an official of the United States, who, 
by affidavit now comes to his defense, is to admit the fact 
of fraud and of the filing of false claims and to assert 
that any defendant who does so may in spite of the statute 
go unscathed of justice. For in that case if he can prove 
that he advised the agents of the United States that he was 
going to defraud them, before he did so or, having done it, 
advised the agents of the United States that he had de¬ 
frauded the Government he could retain the fruits of his 
fraud if the Attorney General could be induced not to 
intervene and the official upon whose order he relied could 
be induced to agree with his fraud. It cannot be supposed 
that such an absurd interpretation can soundly be put upon 
the statute or such an intention be imputed to the Congress 
in the enactment of the amendment in question. 

That such a motion can only appropriately be made by 
the Attorney General finds support in the fact that in all 
the reported cases under the amendment so far, the motion 
to dismiss for lack of jurisdiction was made by the At¬ 
torney General after intervention. See the following 
cases: 

Coates vs. St. Louis Clay Products Company , 65 Fed. 

Supp. 645 

McLaughlin vs. Anaconda Chain and Cable Co. 62 Fed. 

Supp. 302 

Scherr v. Anaconda Wire & Cable Co. 57 Fed. Supp. 106 
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2. THE SHOWING BY THE DEFENDANT IS NOT SUFFICIENT 
TO END THE JURISDICTION OF THE COURT 

Taking the showing on the Motion to Dismiss for lack 
of jurisdiction at face value, it is not sufficient. It does 
not show that the facts and evidence disclosed to the 
Attorney General were known to the United States or any 
officer, agent or employee thereof. 

The fact that a rate proceeding had been held and a rate 
order had been passed were, of course, known to a repre¬ 
sentative of the Procurement Division of the Treasury De¬ 
partment. The record contains no proof that any of the 
officers of the Government had actual knowledge of the 
misapplication of the order. To be sure the Government 
was bound by the order. 

But it is not the order that is here complained of. It is 
the application of the order that is the gravamen of the 
offense. The then Public Buildings Administration of 
the then Federal Works Agency was responsible for the 
receipt, audit and payment of claims for electric service, 
as to most of the Executive departments. (Reorganization 
Plan No. 1, approved July 1, 1939, Title 5, Section 133 
U. S. C. A. 53 Stat. Part 2, 1423). Certain of the Independ¬ 
ent establishments discharged this duty for themselves, as 
did the Congress and the government of the District of Co¬ 
lumbia and the Courts. There cannot lawfully be imputed 
to these establishments or to the officials in them any actual 
knowledge of the fact of the order or of its terms, when 
claims were presented to them. They could, indeed, have 
had actual knowledge that on the face of the claims pre¬ 
sented after July 1, 1948, new symbols appeared in descrip¬ 
tion of the rates. They could perhaps see that the amount of 
energy said to have been consumed was measured by two 
readings of the same meter, one of which was before and 
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one of which was on and after July 21, 1948. The record 
is silent as to what the claims did actually show on their 
face. But it may be safely assumed that the claims pre¬ 
sented in the period described in the complaint did not 
state in words, signs or symbols the information conveyed 
by the following: 

“The Potomac Electric Power has had a rate in¬ 
crease for electric service to be furnished. The order 
is dated July 18, 1948 and is effective on all meter 
readings on and after July 21, 1948. The claim here 
presented is at the increased rates and is for service 
rendered before the date on which the company peti¬ 
tioned for the increase to start, or is for service 
rendered before the date of the order, and in all cases 
is for current measured by the reading of a meter 
before July 21, 1948 and a reading of the same meter 
on or after that date. The increased rates, do not 
apply to the current here recorded and the company 
knows that they do not. This will cost the Govern¬ 
ment more money than can lawfully he charged. But 
the company notwithstanding, presents the claim and 
though it is false, the company represents and swears 
that it is true and that the money is due, because the 
company wants the money in its August, 1948 revenues. 
If you should question this claim, the officers of the 
company will tell you it is due. We believe also that 
the officers of the Public Utilities Commission will 
tell you the same thing. So check the addition, sub¬ 
traction, division and multiplication and pay it. The 
sum total of* the excess in this and similar claims will 
amount to only $75,000 and the company needs $2,750,- 
000 more revenue per year as the Commission has just 
said. A copy of the order is attached for your full 
information. Consult your lawyer. After all, the 
excess in these claims is only a small part of what 
we need and you can afford to overlook it and the 
means we employ to get it, as our necessity is great. 
We thought at first we would just present these claims 
with the usual formality. Then they would have 
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dropped through the crevices of the channels of com¬ 
munication in the Government, which is extensive 
and cumbersome, and he paid in due course. The 
least said, w’e thought, the better. For it is notorious 
that with bureaucracy if the form be observed, the 
substance is of less account. But then we thought we 
really ought to tell you about it for you might rely 

. on our representations as the law says you may. For 
we are a public service company and owe a duty to 
the public, including the Government. 

And that absurd statement is what the defendant asserts 
in its motion the officers of the Government, to whom the 
claims were presented, and who paid the bills, knew. That 
is what the defendant asserts that these officials and all 
officials who dealt with the claims, or what the Attorney 
General and the law officers of the Government, in fact, 
knew at the time this suit was brought. 

The very documents and records of which the relator 
informed the Attorney General in his written disclosure of 
July 20, 1948 contain proof of the material allegations of 
the complaint. Other records to which they make reference 
contain proof of the guilty knowledge of the defendant. 
Certain of these records have been agreed to be admitted 
in evidence in the pre-trial proceedings. They are evidence 
and information, the contents of which, when taken in 
connection with other facts, disclose the fraud and deceit 
complained of. It is not supposed or required that the 
words of the written disclosure shall contain the full and 
complete account which an examination in the trial of the 
case will make. Nor can a judgment of the probative value 
of them be made on the mere listing of them; or in this 
Appeal. 

Although not required to do so, the relator did inform 
the operating Vice President of the defendant company 
as to what the defendant had done in respect of certain 
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of the facts stated in the complaint. He received a letter 
from one of the counsel of the defendant who, it is apparent, 
from the text (J. App. 83 R. 145) did not realize the signif¬ 
icance of what he said. He then informed the President 
of the defendant company. The relator could well have 
thought that the application of the rate increase was in¬ 
advertent and so might be excused. But he was told by 
all three officers that the action was not inadvertent, but 
by design. In his written disclosure a copy of which is 
before the Court albeit wrongfully, he informed the At¬ 
torney General of this letter and these statements. Further, 
he then informed that official of the existence of records and 
documents which show that the officers who did and did 
intend to wrongfully apply the rate increase in fraud of 
the Government and all other consumers of its service, 
knew that they were not justified in doing so. 

In its motion to dismiss for lack of jurisdiction the de¬ 
fendant in one part seems to admit the fraud and to say 
that the facts disclosed by the relator were known to the 
Government, or that all the facts were known to the officers 
upon whom the fraud was practiced. For it says that what 
it did was well known (J. App. 66 R. 50) And it pleads in 
its answer that this was so. And then it says that the 
Government had law officers who, if asked, could have fully 
advised its officers of the meaning of the rate order and 
the legal effect of its application by the defendant. This 
is as if to say to one who has been deceived by another’s 
statement or conduct, “if you had had your wits about you, 
you would not have been deceived.” It is as though a 
robber should say to his victim “had you been armed, I 
wouldn’t have robbed you” or a sneak thief to his victim 
“button your pocket if you would not have it picked.” 

Fraud practiced in broad daylight is still fraud. Deceit 
imposed with formality and at arm’s length is still deceit 
A grave breach of honesty committed with a smile is no 
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less dishonest. And with an artificial person as a corpora¬ 
tion, especially a powerful one which asserts a virtue though 
it have it not, and which may overawe a minor Goverment 
official with such representation, the same law of justice 
and honesty applies. And with such a person even as with 
a natural one it is true as the Prince of Denmark said of 
the Minister of the king “A man may smile and smile and 
still be a villain.” 

The very copy of the relator’s disclosure dated July 20, 
1950 here presented, albeit improperly so, when fully ex¬ 
amined discloses the fraud complained of and discloses also 
that the evidence of it was not fully known but was withheld 
from the officers of the United States. For it discloses a 
subtle fraud, subtly practiced and a studied strategem slyly 
sprung. 

It is not essential that the relator have in his own posses¬ 
sion all the evidence to prove the fraud for which he sues. 
It is sufficient if he make written disclosure of material 
evidence, some of which he may have, some he may point out 
and some he may disclose where it may be found. And it 
is of the nature of a false and fraudulent claim that it is 
a mixture of truth and of falsehood. For otherwise it 
would not deceive. By directing the mind of the victim 
to the true to the exclusion of the false, the confidence man 
lives by his wits. 

As to what is required of a written disclosure in such 
a suit see: 

Coates vs. St. Louis Products Company 65 Fed. Supp. 

645. 

3. THE PUBLIC UTILITIES COMMISSION OF THE DISTRICT 
OF COLUMBIA HAS NO POWER TO APPROVE A RETRO¬ 
ACTIVE RATE! 

The powers of the Commission to approve rates are de¬ 
fined in the Act approved March 4, 1913, 37 Stat. 974-992, 
D. C. Code Title 43, specifically at Sections 43-401, 408, 


409, 410, 411, 414, 415, 416, 702, 902 and 911. (For text 
see Appendix pp. 37.) 

Under the pleadings in this Record, the justification of 
defendant’s conduct can only be found in this: that the 
claims were true and just. The defendant so pleads. It 
has foreclosed itself from confession and avoidance. It 
says it intended to do what it did because it was justified. 
It says it has always done so with orders similarly worded. 
It presents an ex parte statement of the Secretary and the 
then Chairman of the Commission that the Commission 
intended it to do -what it did when it passed the order. It 
cites the section of the statute (Section 43-329 D. C. Code 37 
Stat. 981, ch. 150 § 8 par. 30,) and asserts that for the 
periods described in the complaint the rates approved in 
the order of July 18, 1948 were the only lawful rates and 
that it would have been unlawful for it to have charged more 
or less. If this position of the defendant be sound, then 
the complaint fails as a matter of law. But this position 
begs the question on the law and belies the Record on the . 
facts. The question it begs is, does the law authorize retro¬ 
active rates? The answer the defendant seeks and gets is 
that it does. The true answer as well as the plain answer' 
is that it does not. The answer is not open to question. 

Did the statute provide before the event that the Com¬ 
mission were empowered to go backwards after utility serv¬ 
ice had been rendered at one rate and authorize an addi¬ 
tional charge by the utility or require a refund to the 
consumer, then any utility which operated and any consumer 
who employed its service under that law might be told that 
this law bound them because it was part of the contract. 
It might be inconvenient and vexatious to both, but it would 
bind them. " . . 

Did the statute provide that immediately a utility peti¬ 
tioned for an increase or a consumer for a reduction and 
due notice of the proceedings was given, the Commission’s 
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order should date from the notice, that would of course be 
understandable. Some State statutes do so provide and 
have been upheld. 

Did the statute provide that the utility could inaugurate 
a rate increase or decrease which should be effective from 
its date unless subsequently disapproved by order of a 
public authority, in which case there should be adjustments 
to agree with the order that, too, would recognize the essen¬ 
tial rights of the parties. The statutes of a few States as 
in Connecticut so provides and it has been approved by the 
courts in that State. But a commission not so empowered 
which approved a rate retro-actively would clearly over¬ 
step the bounds of the statute which created it. A State 
statute or an Act of Congress which sought to reach back¬ 
wards after the event and impose a utility rate on a utility 
or on a consumer would clearly run counter to the 10th 
Section of the first Article of the Constitution, which pro¬ 
tects the obligation of contracts, and of the Fifth Amend¬ 
ment of the Constitution guaranteeing due process of law. 
To say as the then Chairman of the Public Utilities Com¬ 
mission of the District of Columbia and its Secretary have 
said in their affidavits presented by the defendant (J. App. 
pp. 72, 88-S9. R. 144, 208-9) and as the defendant has 
said in its Answer (J. App. 62 R. 50) that the statute which 
empowered the Commission means that Congress has 
authorized this Commission to issue such an order, is to 
speak absurdly. 

The position taken by the defendant and the affiant officers 
of the Commission is that if the statute fails to forbid retro¬ 
active rates, the Commission has power to make them. 
That cannot be true . 

The Statute clearly means that the lowest rates prevailing 
when it was passed shall continue until after notice and a 
hearing they are changed by order of the Commission. It 
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provides that on petition of a utility or a consumer or, on 
the initiative of the Commission, rates then prevailing shall 
continue until after notice and a hearing they be changed by 
order of the Commission. Rates may not otherwise be 
changed. The fact that they shall continue until so changed 
negatives the idea that the company or the Commission may 
reach backward and disturb them. New rates may not be 
made or approved until after the process of notice and 
hearing, not after the fact alone of jurisdiction of the sub¬ 
ject matter and the parties to the rate proceeding. The old 
rates may be ended and set aside and new rates substituted 
for them. But the old rates are not obliterated by this 
process. There is no suggestion in the statute that the old 
rates are disapproved. The whole point of the proceeding 
prescribed by the statute for a change in rates is what the 
utility shall be permitted to earn in future. There is no 
suggestion that the past may be disturbed. The contrary is 
true. For it is made unlawful to charge more or less than 
has been approved by the Commission. 

It is clear that under the Constitution, the past earnings 
of a utility cannot be taken from it. 

Board of Public Utility Commissioners v. New York 
Telephone Co., 271 U. S. 23 (1926). 

What is sauce for the gander is sauce for the goose. 

A regulatory commission which is empowered to do so by 
statute in advance of the event, may date a rate change from 
the date of the petition and order a refund or additional 
payment from that date. 

Re Arkansas Power and Light Co. (1942) 46 P.U.R. 
U. S. 226; 

New Haven v. New Haven Water Co. (1946) 65 P.U.R. 
(U.S.) 406, 132 Conn. 496 45 Att. 2d. 831. 

In the last case cited, the Connecticut court said: 

•*.r 7 
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“Our law, unlike the public utility laws in many 
jurisdictions, does not in general condition the estab¬ 
lishment of a changed rate upon prior approval of the 
Commission.” 

In Ohio the statute directed the Utilities Commission, 
upon proper hearings and findings, to “fix and determine 
the just and reasonable rate, etc. * * * to be thereafter 
* • * charged * # • and order the same substituted 
therefor.” (Italics supplied) General Code of Ohio, Sec¬ 
tions 614-23. The Court held that the Commission was with¬ 
out authority to grant a refund from past earnings of a 
utility. 

Great Miami Taxpayers Assoc, v. P.U.C., 131 Ohio St. 

285, 2 N.E. 2d 777, quoted with approval in 
P.U.C. of Ohio v. United Fuel Gas Co., 3l7 U. S. 456 @ 
465 (1943). 

The Act of Congress in this case is similar to the Ohio 
Statute except for the words “to be thereafter * • * 

charged”, but the similarity is noted in the use of the words 
“substituted therefor.” 

It is certain that the Act here does not in words provide 
authority for retro-active rates. So unusual a power if 
intended to be granted would certainly have been stated and 
if so, the entire structure of the statute, which now looks 
forward, must then have been reformed to look backward, 
or at least to glance over its shoulder. 

The statutes and decisions in most states do not authorize 
retro-active rates. 

(Cal.) Re Walkup Drayage v. Warehouse Co. Decision 
(P.U.C.) 37572, 12/21/44; 

(Mass.) Re Clifford (1946), 65 P.U.R. (U.S.) 142; 
(Mich.) Mich. Bell Telephone Co. v. P. S. Comm. (1946), 
66 P.U.R. (U.S.) 287, 315 Mich. 533. 24 N.W. 2d 200; 
(Va.) Comm. ex. rel. Appalachia v. Old Dominion 



Power Co. (1945), 60 P.U.R. (U.S.) 46,184 Va. 6. 34 
S.E. 2d 364; 

(Wis.) 

Re Wis. Pub. Service Corp. (1944), 55 P.U.R. (U.S.) 
193; 

(Ill.) 

In Re Commonwealth Edison Co. (1939), 18th UL Com. 
Com. Rep. 708; 

(Md.) In Re Potomac Electric Power Co. (1939) Md. 
Pub. S. C. Rep. p. 34; 

(Mo.) State Ex. Rel. Campbell Iron Co. v. P. S. Comm. 

(1928), P.U.R. 1928 A. 17; 317 Mo. 724; 296 S.W. 998; 
(Mont.) Re Farmers Mutual Teleph. Co. (1918), 11 
Ann. Ref? Mont. R. & P. S. C. 72; 

(N.J.) In Re Millville Electric Light Co. (1923), 11 
N.J. P. N. C. R. 260; 

(N.Y.) (1947) Rep. P. S. Com. Vol. 1. p. 575; 

(Ohio) 

P.U.R. 1920 E. 737; 15 Ann. Rep. Ohio P.U.C. (1927); 
(Oregon) Re Pacific Telephone & Telegraph Co., P.U.R. 
1920 B. 199; 

(S.C.) Springs v. Duke Power Co.. P.U.R. 1931 D. 9; 
(Tex.) Houston Chamber of Commerce v. Railroad 
Commission, P.U.R. 1930 B. 388, 19 S.W. (2d) 583;, 
(Washington) Pacific Coast Elevator Co. v. Dept. Pub. 
Works, P.U.R. 1925 B. 618; 130 Wash. 620, 228 Pac. 
1022. 

Contra where statute confers express authority for retro¬ 
active rates: 

« * * 

Arkansas— Re. Arkansas Power & Light Co., 46 P.U.R. 
226 (1942); 

Connecticut— New Haven v. New Haven Water Co., 65 
P.U.R. 406, 132 Conn. 496, 45 A 2d 831. 
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The public utility statute for the District of Columbia 
was historically modelled after the statutes of Massachu¬ 
setts. The language of the t\sro statutes is almost identical. 
The Massachusetts Utilities Commission is the oldest such 
body, and it has construed the statute there as not allowing 
retro-active rates. 

Re Clifford (1946) 65 P. U. R. (U. S.) 142. 

4. A RATE ORDER FOR ELECTRIC SERVICE “TO BE FUR¬ 
NISHED'’ MAY NOT BE APPLIED TO ELECTRIC SERVICE 
ALREADY FURNISHED. 

The order from which the defendant seeks justification 
reads: 

“That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Electric 
Power Company in the District of Columbia, set forth 
in the Appendix hereto, be made effective on all meter 
readings made on and after July 21, 1948” (J. App. 
77 R. 145). 

In the warding of the order, the Commission has cor¬ 
rectly interpreted the statute whence its power to approve 
rates is derived. The use of the words “to be furnished” 
in the order, taken in connection with the words of the 
statute with respect to a new rate being “ substituted’* for 
an old rate (App. 39.) makes the District of Columbia 
Statute, as so interpreted, identical in these respects with 
the Ohio Statute, supra. That statute, as has been said, 
was held to deny the power to make a retro-active order. 

Great Miami Valley Taxpayers* Assoc, vs. P. U. C., 
supra. 

Cited with approval by the U. S. Supreme Court in 
P. V. C. vs. United Fuel Gas Co., supra. 

This interpretation of the statute by the Commission in 
this order seems to dispose of the affidavits of Flanagan 
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and Milligan, of the Commission. For the Commission 
could hardly have understood the law or the order to intend .. 
or mean that the increased rate on service “to be furnished” 
should apply to service already furnished. For obviously 
that order could not move forward and backward at the 
same time. 

Nor can the defendant find justification here. “To be” 
are words of one syllable which describe the future. To 
distort them to describe the past suggests two other short 
words # “not true.” But that is false. And so are claims 
for electric service when so derived. 


5. A RATE ORDER WHICH IS EFFECTIVE ON ALL METER 
READINGS ON AND AFTER A DAY CERTAIN MAY NOT 
BE APPLIED TO ELECTRIC CURRENT MEASURED BY A 
METER READING BEFORE THAT DATE AND A READING 
OF THE SAME METER ON AND AFTER THAT DATE. 


The statement is probative. The denial of it by the de¬ 
fendant, and by the officers of the Commission which made 
it, belies the words of the order. For it obviously means 
the readings of meters that are made on that date and 
the readings that are made after that date. The measure 
of consumed energy can only be taken by reading a meter 
through which it passes at at least two intervals; one at the 
beginning of a period and another at the end. There must 
be a cycle of readings or around of at least two. And if 
they must be on and after a day certain, then one of the two 
cannot be before that day. There must be a point from 
which the measurement starts. It is obvious error to say 
that you can take the measure by an observation at the 
start only. To measure service to be furnished another 
round must be made and the meter read again. To measure 
service already furnished a reading at a time before the new 
start must be observed. This cannot lawfully be done under 
the rate order described. 
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6. THE COMPLAINT STATES A CLAIM UPON WHICH RELIEF 

CAN BE GRANTED 

The facts of guilty knowledge, false representation, ex- 
' cessive claims and collections, unlawful retro-active appli¬ 
cation of a rate order which in law and in words was pro¬ 
spective are all alleged in the complaint. The means which 
the defendant is alleged in the complaint to have employed 
to accomplish its fraud are indeed plausible and simple, 
and subtle. And so also is the alleged deceit. The allega¬ 
tions of the complaint in general and in particular set up a 
case, of which the defendant is thereby given full notice, 
that the defendant has played upon the credulity and con¬ 
fidence of the officials of the Government to unjustly enrich 
itself at the expense of the public treasury. The complaint 
is sufficient to put the relator to his proof and the defendant 
to his avoidance or his justification. 

The defendant has pleaded first in words of demurrer. 
Is that plea good? The defendant says that at most the 
complaint charges it with a mistake of law. Later it 
pleads that it has made no mistake of law but the relator 
has. Both pleas are here under consideration for they 
amount to the same thing. But the complaint fairly alleges 
facts and applies them to the law as written and to the legal 
effect of the rate order as issued. The complaint alleges 
not that the defendant made a mistake of law or even a 
misrepresentation of law. It alleges that the defendant 
knew what the law was and what the rate order meant and 
violated the law, the rate order and the interest of the 
United State in order to enrich itself. These are not al¬ 
legations of misrepresentations of law or ignorance of law, 
but of breach of the law with willful intent. The complaint 
in formal language charges the defendant with obtaining 
money from the United States by false pretense of fact. 
If the defendant choose to stand on its demurrer, then the 



demurrer should be over-ruled and the case remanded for 
assessment of forfeitures and damages. 

Alas: Johnstone, 

740 15th Street, N. W., 

Daniel L. Boland, 

201 Union Trust Building, 

Chbistophee T. Boland, 

821 15th Street, N. W., 

All of Washington, D. C. 

Counsel for Appellants. 


Dated February 7, 1953. 
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' APPENDIX TO APPELLANT’S BRIEF 
Title 31 U. S. C. A. 

§ 231. Liability of persons making false claims 

Any person not in the military or naval forces of the 
United States, or in the militia called into or actually em¬ 
ployed in the service of the United States, who shall make 
or cause to be made, or present or cause to be presented, 
for payment or approval, to or by any person or officer in 
the civil, military, or naval service of the United States, 
any claim upon or against the Government of the United 
States, or any department or officer thereof, knowing such 
claim to be false, fictitious, or fraudulent, or who, for the 
purpose of obtaining or aiding to obtain the payment or 
approval of such claim, makes, uses, or causes to be made 
or used, any false bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing the same to con¬ 
tain any fraudulent or fictitious statement or entry, or who 
enters in to any agreement, combination, or conspiracy to 
defraud the Government of the United States, or any de¬ 
partment or officer thereof, by obtaining or aiding to obtain 
the payment or allowance of any false or fraudulent claim, 
or who, having charge, possession, custody, or control of 
any money or other public property used or to be used in 
the military or naval service, who, with intent to defraud 
the United States or willfully to conceal such money or 
other property, delivers or causes to be delivered, to any 
other person having authority to receive the same, any 
amount of such money or other property less than that for 
which he received a certificate or took a receipt, and every 
person authorized to make or deliver any certificate, 
voucher receipt, or other paper certifying the receipt of 
arms, ammunition, provisions, clothing, or other property 
so used or to be used, who makes or delivers the same to 
any other person without a full knowledge of the truth of 
the facts stated therein, and with intent to defraud the 
United States, and every person who knowingly purchases 
or receives in pledge for any obligation or indebtedness 
from any soldier, officer, sailor, or other person called into 
or employed in the military or naval service any arms, 
equipments, ammunition, clothes, military stores, or other 


'35 ' . 

/ " 

public property, such soldier, sailor, officer, or other person 
not having the lawful right to pledge or sell the same, shall 
forfeit and pay to the United States the sum of $2,000, and, 
in addition, double the amount of damages which the United 
States may have sustained by reason of the doing or com¬ 
mitting such act, together with the costs of Suit; and such 
forfeiture and damages shall be sued for in the same suit. 
(E. S. § § 3490, 5438.) 

§ 232. Same; suits; procedure 

(A) The several district courts of the United States, the 
District Court of the United States for the District of 
Columbia, the several district courts of the Territories of 
the United States, within whose jurisdictional limits the 
person doing or committing such act shall be found, shall 
wheresoever such act may have been done or committed, 
have full power and jurisdiction to hear, try, and determine 
such suit. 

(B) Except as hereinafter provided, such suit may be 
brought and carried on by any person, as well for himself 
as for the United States, the same shall be at the sole cost 
and charge of such person, and shall be in the name of the 
United States, but shall not be withdrawn or discontinued 
without the consent, in writing, of the judge of the court 
and the district attorney, first filed in the case, setting forth 
their reasons for such consent. 

(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such suit 
shall be given to the United States by serving upon the 
United States attorney for the district in which such suit 
shall have been brought a copy of the bill of complaint and 
by sending, by registered mail, to the Attorney General of 
the United States at Washington, District of Columbia, a 
copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his possession 
material to the effective prosecution of such suit. The 
United States shall have sixty days, after service as above 
provided, within which to enter appearance in such suit. 
If the United States shall fail, or decline in writing to the 
court, during said period of sixty days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 
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suit the same shall he carried on solely by the United States. 
In carrying on such suit the United States shall not be 
bound by any action taken by the person who brought it, 
and may proceed in all respects as if it were instituting the 
suit: Provided, That if the United States shall fail to carry 
on such suit with due diligence within a period of six months 
from the date of its appearance therein, or wdthin such 
additional time as the court after notice may allow, such 
suit may be carried on by the person bringing the same in 
accordance with clause (B) above. The court shall have 
no jurisdiction to proceed with any such suit brought under 
clause (B) or pending suit brought under this section when¬ 
ever it shall be made to appear that such suit was based 
upon evidence or information in the possession of the 
United States, or any agency, officer or employee thereof, 
at the time such suit was brought: Provided, however, That 
no abatement shall be had as to a suit pending on December 
23,1943, if before such suit was filed such person had in his 
possession and voluntarily disclosed to the Attorney Gen¬ 
eral substantial evidence and information which was not 
theretofore in the possession of the Department of Justice. 

(D) In any suit whether or not on appeal pending on 
December 23, 1943, brought under this section, the court in 
which such suit is pending shall stay all further proceed¬ 
ings, and shall forthwith cause written notice, by registered 
mail, to be given the Attorney General that such suit is 
pending, and the Attorney General shall have sixty days 
from the date of such notice to appear and carry on such 
suit in accordance with clause (C). 

(E) (1) In any such suit, if carried on by the United 
States as herein provided, the court may award to the per¬ 
son who brought such suit, out of the proceeds of such suit 
or any settlement of any claim involved therein, which shall 
be collected, an amount which in the judgment of the court 
is fair and reasonable compensation to such person for dis¬ 
closure of the information or evidence not in the posses¬ 
sion of the United States when such suit was brought. Any 
such award shall in no event exceed one-tenth of the pro¬ 
ceeds of such suit or any settlement thereof. 

(2) In any such suit w T hen not carried on by the United 
States as herein provided, whether heretofore or hereafter 
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brought, the court may award to the person who brought 
such suit and prosecuted it to final judgment, or to settle¬ 
ment, as provided in clause (B), out of the proceeds of such 
suit or any settlement of any claim involved therein, which 
shall be collected, an amount, not in excess of one-fourth 
of the proceeds of such suit or any settlement thereof, 
which in the judgment of the court is fair and reasonable 
compensation to such person for the collection of any for¬ 
feiture and damages; and such person shall be entitled to 
receive to his own use such reasonable expenses as the court 
shall find to have been necessarily incurred and all costs the 
court may award against the defendant, to be allowed and 
taxed according to any provision of law or rule of court in 
force, or that shall be in force in suits between private 
parties in said court: Provided, That such person shall be 
liable for all costs incurred by himself in such case and 
shall have no claim therefor on the United States. As 
amended June 25,1936, c. 804, 49 Stat. 1921; Dec. 23, 1943, 
c. 377, § 1, 57 Stat. 608. 


District of Columbia Code 

The following citations are taken from Title 43 Code of 
Laws of the District of Columbia, the Act approved March 
4, 1913, 37 Stat. 984: 

$ 43-401 [26:120]. Existing rates continued—Schedules to 
be filed—Application to change rates—Review of ruling 
by District Court. 

First, unless the commission shall otherwise order, it 
shall be unlawful for any public utility within the District 
of Columbia to demand, collect, or receive a greater com¬ 
pensation for any service than the charge fixed on the lowest 
schedule of rates for the same service under the law in 
force on March 4, 1913; second, every public utility in the 
District of Columbia shall, within thirty days after March 4, 
1913, file in the office of the commission copies of all sched¬ 
ules of rates and charges, including joint rates, in force on 
March 4,1913; third, any public utility desiring to advance 
or discontinue any such rate or rates may make application 
to the commission in writing, stating the advance in or dis¬ 
continuance of the rate or rates desired, giving the reasons 
for such advance or discontinuance; fourth, upon receiving 


such application the commission shall fix a time and place 
for hearing, and give such notice to interested parties as 
shall be proper and reasonable; if, after such hearing and 
investigation, the commission shall find that the change or 
discontinuance applied for is reasonable, fair, and just, it 
shall grant the application, either in whole or in part; fifth, 
any public utility being dissatisfied with any order of the 
commission made under the provisions of this section may 
commence a proceeding against it in the District Court of 
the United States for the District of Columbia in the manner 
as is in chapters 1-10 of this title provided, which action 
shall be tried and determined in the same manner as is in 
chapters 1-10 of this title provided. 

§ 43-408 [26:60]. Commission may investigate unjust dis¬ 
criminatory rates—No order to be entered without formal 

hearing. 

Upon its own initiative or upon reasonable complaint 
made against any public utility that any of the rates, tolls, 
charges, or schedules, or services, or time and conditions 
of payment, or any joint rate or rates, schedules, or serv¬ 
ices, are in any respect unreasonable or unjustly discrimi¬ 
natory, or that any time schedule, regulation, or act what¬ 
soever, affecting or relating to the conduct of any street 
railway or common carrier, or the production, transmis¬ 
sion, delivery, or furnishing of heat, light, water, or power, 
or any service in connection therewith, or the conveyance of 
and telegraph or telephone message, or any service in con¬ 
nection therewith, is in any respect unreasonable, insuffi¬ 
cient, or unjustly discriminatory, or that any service is 
inadequate or can not be obtained, the commission may, in 
its discretion, proceed, with or without notice, to make such 
investigation as it may deem necessary or convenient. But 
no order affecting said rates, tolls, charges, schedules, regu¬ 
lations, or act complained of shall be entered by the com¬ 
mission without a formal hearing. 

§ 43-409 [26:61]. Commission to notify utility of complaints. 

The commission shall prior to such formal hearing notify 
the public utility complained of that a complaint has been 
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made, and ten days after such notice has been given the com¬ 
mission may proceed to set a time and place for a hearing 
and an investigation as hereinafter provided. 

t 

§ 43-410 [26:62]. Notice as to hearings—Compulsory at¬ 
tendance of witnesses. 

The commission shall give the public utility and the com¬ 
plainant, if any, ten days’ notice of the time and place when 
and where such hearing and investigation will be held and 
such matters considered and determined. Both the public 
utility and complainant shall be entitled to be heard and 
shall have process to enforce the attendance of witnesses. 

§ 43-411 [26:63]. Reasonable rates may be ordered—Notice 
to be given utility affected thereby. 

If upon such investigation, the rates, tolls, charges, sched¬ 
ules, or joint rates shall be found to be unjust, unreasonable, 
insufficient, or unjustly discriminatory, or to be preferential 
or otherwise in violation of any of the provisions of chap¬ 
ters 1-10 of this title, the commission shall have power to 
determine and by order fix and order to be substituted 
therefor such rate or rates, tolls, charges, or schedules as 
shall be just and reasonable. If upon such investigation it 
shall be found that any regulation, time schedule, act, or 
service complained of is unjust, unreasonable, insufficient, 
preferential, unjustly discriminatory, or otherwise in viola¬ 
tion of any of the provisions of this section, or if it is to be 
found that reasonable service is not supplied, the commis¬ 
sion shall have power to determine and substitute therefor 
such other regulations, time schedules, service, or acts, and 
to make such orders, respecting and such changes in such 
regulations, time schedules, service, or acts as shall be just 
and reasonable. And upon any investigation for the purpose 
of determining upon and requiring any reasonable extension 
or extensions of lines or of service that shall promise to be 
compensatory within a reasonable time, the commission 
shall have power to fix, determine, and require every such 
extension or extensions to be made and the terms and con¬ 
ditions upon which the same shall be made: Provided, That 
no hearing shall be had and no order shall be made re- 
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specting such extension or extensions, without notice to the 
public utility affected thereby, as provided in section 43-410. 

§ 43-414 [26:67]. Summary investigation. 

Whenever the commission shall believe that anv rate or 
charge may be unreasonable or unjustly discriminatory, or 
that any reasonable service is not supplied, or that an in¬ 
vestigation of any matter relating to any public utility 
should for any reason be made, it may, on its own motion, 
summarily investigate the same wfith or without notice. 

§43-415 [26:6S]. Hearings after summary investigation. 

If after making such investigation the commission be¬ 
comes satisfied that sufficient grounds exist to warrant a 
formal hearing being ordered as to the matters so investi¬ 
gated, it shall furnish such utility interested a state¬ 
ment notifying the public utility of the matters under 
investigation. Ten days after such notice has been given 
the commission may proceed to set a time and place for a 
hearing and an investigation as hereinbefore provided. 

§ 43-416 [26:69]. Notice of hearing—Hearing to be con¬ 
ducted as though cmplaint had been filed. 

Notice of the time and place for such hearing shall be 
given to the public utility and to such other interested per¬ 
sons as the commission shall deem necessary, as provided 
in section 43-410, and thereafter proceedings shall be had 
and conducted in reference to the matter investigated in like 
manner as though complaint had been filed with the com¬ 
mission relative to the matter investigated, and the same 
order or orders may me made in reference thereto as if such 
investigation had been made on complaint. 

§ 43-702 [25:87]. Commission may rescind, alter, or amend 

orders fixing rates. 

The commission may, at any time, upon notice to the public 
utility and after opportunity to be heard as provided in 
section 43-410, rescind, alter, or amend any order fixing any 
rate or rates, tolls, charges, or schedules, or other order 


made by the commission, and certified copies of the same 
shall be served and take effect as herein provided for orig¬ 
inal orders. 

§43-902 [26:106]. Penalty for demanding or receiving 
greater or less than established rates. 

If any public utility or any agent or officer thereof shall, 
directly or indirectly, by any device whatsoever, or other¬ 
wise, charge, demand, collect, or receive from any person, 
firm, or corporation a greater or less compensation for any 
service rendered or to be rendered by it in or affecting or 
relating to the conduct of a street railroad or street railroad 
corporation, common carrier, gas plant, gas corporation, 
electric plant, electric corporation, water power company, 
telephone line, telephone corporation, telegraph line, or tele¬ 
graph corporation, or pipe line company, or to the produc¬ 
tion, transmission, delivery, or furnishing of heat, light, 
water, or power, or the conveyance of telephone or tele¬ 
graph messages, or for any service in connection therewith 
than that prescribed in the public schedules or tariffs then in 
force or established as provided herein, or than it charges, 
demands, collects, or receives from any other person, firm, 
or corporation other than one conducting a like business for 
a like and contemporaneous service, such public utility shall 
be deemed guilty of unjust discrimination, which is hereby 
prohibited and declared to be a misdemeanor and unlawful, 
and upon conviction thereof shall forfeit and pay to the Dis¬ 
trict of Columbia not less than $100 nor more than $1,000 for 
each offense; and such agent or officer so offending shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than $50 nor 
more than $100 for each offense. 

§ 43-911 [26:113]. Commission may regulate unreasonable 
and discriminatory rates and fix new rates. 

Whenever, after hearing and investigation as provided 
in chapters 1-10 of this title, the commission shall find that 
any rate, toll, charge, regulation, or practice of any public 
utility within the District of Columbia is unreasonable or 
discriminatory, it shall have the power to regulate, fix, 
and determine the same as provided in chapters 1-10 of 
this title. 
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OHIO RATE STATUTE 

Ohio—Page’s General Code 
§ 614-23 May fix reasonable rate. 

Whenever the commission shall be of opinion, 
after hearing, that any rate, fare, charge, toll, rental 
schedule, classification or service, or any joint rate, 
fare, charge, toll, rental, schedule, classification, or 
service rendered, charged, demanded, or exacted, 
is, or will be, unjust, unreasonable, unjustly discrimina¬ 
tory and unjustly preferential or in violation of law, or 
the service inadequate, or that the maximum rates, 
charges, tolls, or rentals chargeable by any public 
utility are insufficient to yield reasonable compensa¬ 
tion for the service rendered, and are unjust and un¬ 
reasonable, the commission shall, with due regard 
among other things, to the value of all the property 
of the public utility, actually used and useful for the 
convenience of the public, excluding therefrom the 
value of any franchise or right to own, operate and 
enjoy the same in excess charge 1 actually to any polit¬ 
ical subdivision of the State or County, as the con¬ 
sideration for the grant of such franchise or right; 
and exclusive of any value added thereto by reason 
of the monopoly or merger and to the necessity of 
making reservation out of the income for surplus, 
depreciation and contingencies, and all such other. 
Matters as may be proper, according to the facts in 
each case, fix and determine the just and rea-so'nable 
rate, charge, toll, rental or service to be thereafter 
rendered, charged, demanded, exacted or collectd for 
the performance or rendition of the service, and order 
the same substituted therefore; (italics supplied) and 
thereafter, no change in the rate, fare, toll, charge, 
rental, schedule, classification or service, shall be made, 
rendered, charged, demanded, exacted or changed by 
such public utility without the order of the commis¬ 
sion and any other rate, fare, toll, charge, rental, 
classification or service shall be deemed and held to be 
unjust, and unreasonable, prohibited and unlawful. 

1 Apparent misprint in the Ohio Code. 
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Rescind, alter or amend. 

Upon application of any person or any public utility, 
and after notice to the parties in interest and oppor¬ 
tunity to be beard as provided in this act for other 
hearings, has been given, the commission may rescind, 
alter or amend an order fixing any rate or rates, fare, 
toll, charge, rental, classification or service, or any 
other order made by the commission. Certified copies 
of such orders shall be served and take effect as pro¬ 
vided for original orders. 

REPORTS OF SENATE AND HOUSE 

• SENATE 

78th Congress, 1st Session 
Report No. 291 
Private Suits 

June 8 (Legislative Day, May 24), 1943—Ordered to Be 

Printed 

Mr. Van Nuys, from the Committee on the Judiciary, 
Submitted the Following Report 

[To Accompany H. R. 1203] 

The Committee on the Judiciary, to whom was referred 
the bill (H. R. 1203) to eliminate private suits for penalties 
and damages arising out of frauds against the United 
States, having duly considered the same, now report the bill 
favorably to the Senate, with amendments, and recom¬ 
mend that the bill, as amended, do pass. 

Amendments 

The committee have amended the bill to protect and 
compensate genuine informers who comply with the pro¬ 
visions respecting notice to the Attorney General and also 
to protect such persons who now have pending suits under 
this statute, whose suits were filed prior to June 15, 1942. 
As a result private suits are not entirely eliminated as was 
proposed in the original bilL 
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Analysis of the Bill 

The hill amends section 3491 of the Revised Statutes 
(U. S. C., title 31, sec. 232) and, as amended, provides 
that— 

such suit may be brought and carried on by any person, for 
himself and the United States, at his own costs in the name 
of the United States, but shall not be withdrawn without 
consent in writing of the judge of the court and the district 
attorney: Provided , That no district court of the United 
States shall have jurisdiction to hear, try, or determine any 
such suit, unless based upon information, evidence, and 
sources original with such person and not in the possession 
of or obtained by the United States in the course of any 
investigation or proceeding by it and unless prior to com¬ 
mencement thereof (1) such person has made full disclosure 
in writing to the Attorney General of the grounds thereof 
and has requested the Attorney General to cause such suit 
to be brought; and (2) the Attorney General has, after re¬ 
ceipt of such disclosure and request, declined in writing to 
comply with such request, or has allowred six months to 
elapse after receipt of such disclosure and request without 
causing a suit to be brought: Provided further. That in the 
event the Attorney General takes action following receipt 
of such disclosure and request, the court may awmrd to such 
person out of the proceeds an amount fair and reasonable, 
which amount shall in no event exceed one-tenth of such 
proceeds. 

By section 2 of the bill, it is provided that— 

no district court of the United States shall have power or 
jurisdiction to hear, try, or determine any such suit pend¬ 
ing at the time of the enactment of this Act, brought under 
said section 3491, Revised Statutes, by any such person, 
over wrhich it would not have jurisdiction if such suit had 
been brought after the enactment of this Act: Provided , 
That the court in which such suit is pending shall stay fur¬ 
ther proceedings until the Attorney General shall have 
thirty days’ opportunity to move and shall give notice to the 
Attorney General; and the provisions preceding this pro- 
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viso shall not be applicable to any such pending suit unless 
the Attorney General shall within thirty days after receipt 
of such written notice, move the court to dismiss the suit: 
Provided further, That if after dismissal under this Act of 
any such pending suit a person having brought such suit 
makes full disclosure and request in accordance with the 
provisions of said section 3491, as amended by section— 
of this Act, and the Attorney General declines in writing 
to comply with such request, or allows six months to elapse 
without causing suit to be brought, such person may bring 
and carry on a new suit based on the same act, acts, and 
transactions. If the previous suit by such person was 
timely, the time within which such new suit may be com¬ 
menced by such person shall not expire until eight months 
after the date of the enactment of this Act, or until the 
expiration of the time provided by section 3491 of the Re¬ 
vised Statutes, whichever is later: Provided further, That 
the Attorney General may cause a suit to be brought based 
in whole or in part upon the act, acts, or transactions in¬ 
volved in such pending suit previously brought. If the 
previous suit brought by such person was timely, the period 
within which the Attorney General may cause a suit to be 
brought shall not expire until eight months after the enact¬ 
ment of this Act, or until the expiration of the time provided 
by said section 3491, whichever is later. 

By section 3 of the bill, it is provided that nothing in the 
act shall affect any such suit which was filed prior to June 
15, 1942, or in which a final judgment has heretofore been 
entered. 

Statement 

Section 3491, Revised Statutes, was enacted during Civil 
War time, to meet a situation then existing, which does not 
now exist. At that time the office of the Attorney General 
was not staffed sufficiently to handle the many matters 
which arose and was not possessed of investigative facili¬ 
ties now at the disposal of that office. Now adequate facili¬ 
ties in respect to handling such matters exist and through 
the Federal Bureau of Investigation and many other in¬ 
vestigative agencies of the Government, adequate investiga- 
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lions of frauds against the United States are being made. 
The experience of the Department in the present war has 
established that many persons who have filed suits and may 
file suits under this section, have no information or facts of 
their own, but prepare and file complaints which obviously 
are based on information and alleged facts obtained bodily 
from indictments returned in United States courts, from 
newspaper stories, and congressional investigations. In 
some of the cases filed the indictment was copied in the com¬ 
plaint filed, the only difference being the caption and the 
prayer of the complaint. The Department’s principal de¬ 
sire for the enactment of this bill is that the United States 
be protected against being compelled to disclose its facts 
involved in any criminal prosecution it may have under¬ 
taken or is about to undertake. Their experience has shown 
that upon filing of such civil suits, steps are soon taken to 
compel discovery, by taking deposition and otherwise, in 
the civil suits, to ascertain the facts upon -which the Govern¬ 
ment is proceeding. All such matters tend to embarrass 
the Government in its conduct of criminal prosecutions and 
to assist the defendants in such prosecutions in obtaining 
-what they otherwise would not be entitled to obtain and 
could not secure. 

HOUSE OF REPRESENTATIVES 

78th Congress, 1st Session 
Report No. 933 

Eliminating Private Suits for Penalties and Damages 
Arising Out of Frauds Against the United States 

December 6, 1943—Ordered to be printed 

Mr. Sumners of Texas, from the committee of conference, 

submitted the following 

Conference Report 
[To accompany H. R. 1203] 

The committee of conference on the disagreeing votes of 
the two Houses on the amendments of the Senate to the 
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bill (H. R. 1203) entitled “An act to eliminate private 
suits for penalties and damages arising out of frauds 
against the United States,” having met, after full and free 
conference, have agreed to recommend and do recommend 
to their respective Houses as follows: 

Amendment numbered 1: 

That the House recede from its disagreement to the 
amendment of the Senate numbered 1, and agree to the 
same with the following amendments: 

In lieu of the matter proposed to be inserted by the 
Senate amendment numbered 1 insert (A) after “Sec. 
3491” on page 1, line 6, of the House engrossed bill, and 
on page 2, line 2, after “suit.” strike out the quotation 
mark and insert the following: 

“(B) Except as hereinafter provided, such suit may 
be brought and carried on by any person, as well for him¬ 
self as for the United States, the same shall be at the sole 
cost and charge of such person, and shall be in the name 
of the United States, but shall not be withdrawn or discon¬ 
tinued without the consent, in writing, of the judge of the 
court and the district attorney, first filed in the case, setting 
forth their reasons for such consent. 

“(C) Whenever any such suit shall be brought by any 
person under clause (B) notice of the pendency of such 
suit shall be given to the United States by serving upon 
the United States attorney for the district in which such 
suit shall have been brought a copy of the bill of complaint 
and by sending, by registered mail, to the Attorney General 
of the United States at Washington, District of Columbia, 
a copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his possession 
material to the effective prosecution of such suit. The 
United States shall have sixty days, after service as above 1 
provided, within which to enter appearance in such suit. 
If the United States shall fail, or decline in writing to the 
court, during said period of sixty days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 
suit the same shall be carried on solely by the United 
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- States. In carrying on such suit the United States shall 
not be bound by any action taken by the person who brought 
it, and may proceed in all respects as if it were instituting 
the suit: Provided, That if the United States shall fail to 
carry on such suit with due diligence within a period of 
six months from the date of its appearance therein, or 
within such additional time as the court after notice may 
allow, such suit may be carried on by the person bringing 
the same in accordance with clause (B) above. The court 
shall have no jurisdiction to proceed with any such suit 
brought under clause (B) or pending suit brought under 
section 3491 of the Revised Statutes whenever it shall be 
made to appear that such suit was based upon evidence or 
information in the possession of the United States, or any 
agency, officer or employee thereof, at the time such suit 
was brought: Provided, however, That no abatement shall 
be had as to a suit pending at the effective date of this Act 
if before such suit was filed such person had in his posses¬ 
sion and voluntarily disclosed to the Attorney General 
substantial evidence and information which was not there¬ 
tofore in the possession of the Department of Justice. 

“ (D) In any suit whether or not on appeal pending at the 
effective date of this Act brought under Revised Statutes, 
section 3491, the court in which such suit is pending shall 
stay all further proceedings, and shall forthwith cause 
written notice, by registered mail, to be given the Attorney 
General that such suit is pending, and the Attorney General 
shall have sixty days from the date of such notice to 
appear and carry on such suit in accordance with clause 
(C). 

“(E) (1) In any such suit, if carried on by the United 
States as herein provided, the court may award to the 
person who brought such suit, out of the proceeds of such 
suit or any settlement of any claim involved therein, which 
shall be collected, an amount which in the judgment of the 
court is fair and reasonable compensation to such person 
for disclosure of the information or evidence not in the 
possession of the United States when such suit was brought. 
Any such award shall in no event exceed one-tenth of the 
proceeds of such suit or any settlement thereof. 

“ (2) In any such suit when not carried on by the United 



49 

States as herein provided, whether heretofore or hereafter 
brought, the court may award to the person who brought 
such suit and prosecuted it to final judgment, or to settle¬ 
ment, as provided in clause (B), out of the proceeds of 
such suit or any settlement of any claim involved therein, 
which shall be collected, an amount, not in excess of one- 
fourth of the proceeds of such suit or any settlement 
thereof, which in the judgment of the court is fair and 
reasonable compensation to such person for the collection 
of any forfeiture and damages; and such person shall be 
entitled to receive to his own use such reasonable expenses 
as the court shall find to have been necessarily incurred 
and all costs the court may award against the defendant, 
to be allowed and taxed according to any provision of law 
or rule of court in force, or that shall be in force in suits 
between private parties in said court: Provided, That such 
person shall be liable for all costs incurred by himself in 
such case and shall have no claim therefor on the United 
States.” 

Sec. 2. Section 3493 of the Revised Statutes (U. S. C., 
title 31, sec. 234) is hereby repealed. 

And the Senate agree to the same. 

Amendment numbered 2: 

That the House recede from its disagreement to the 
amendment of the Senate numbered 2, and agree to the 
same. 

Amendments numbered 3 and 4: 

That the Senate recede-from its amendments numbered 
3 and 4. 

Amendment to the title: 

That the House recede from its disagreement to the 
amendment of the Senate to the title of the bill, and 
agree to the same. 

Hatton W. Sumners, 

• Francis E. Walter, 

Clarence E. Hancock, 
Managers on the part of the House . 

Frederick Van Nuys, 

Pat McCarran, 

John A. Danaher, 

Managers on the part of the Senate. 
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Statement of the Mangagers on the Part of the House 

The managers on the part of the House at the conference 
on the disagreeing votes of the two Houses on the amend¬ 
ments of the Senate to the bill (H. R. 1203) entitled “An 
act to eliminate private suits for penalties and damages 
arising out of frauds against the United States,” submit 
the following statement in explanation of the effect of the 
action agreed upon by the conferees and recommended in 
the accompanying conference report: 

Amendment No. 1: The House bill proposed to amend 
section 3491 of the Revised Statutes to eliminate private 
suits for penalties and damages arising out of frauds 
against the United States. Senate amendment No. 1 would 
have restored that provision of the law permitting private 
suits, and together with the other Senate amendments 
would have limited such suits and specified the conditions 
under which they could be maintained. 

The conferees have agreed that private suits should be 
permitted and have followed to some extent the pattern of 
the Senate amendments. The conferees, however, propose 
and recommend new provisions in lieu of the Senate amend¬ 
ments. The House recedes from its disagreement to Senate 
amendment No. 1 and agrees to the same with amendments 
which substitute the new provisions. 

Provisions of the Senate Amendments 

The first Senate amendment would permit private suits 
to be brought but would require that such suits be based 
upon information, evidence, or sources not then in the 
possession of the United States, unless obtained from such 
person (bringing the suit) by the United States in the 
course of any investigation by a grand jury, congressional 
committee, or other public body or before a United States 
commission, or other proceeding instituted or conducted by 
it. Also, under amendment No. 1 it would have been neces¬ 
sary prior to commencement of the suit that (1) such 
person had made full disclosure in writing to the Attorney 
General of the grounds thereof, and had requested the 
Attorney General to bring suit, and (2) the Attorney 
General had thereafter declined in writing to comply with 
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such request, or had allowed 6 months to elapse “without 
causing a suit to be brought for part or all the relief re¬ 
quested.’ ’ Also under the amendment provision was made 
that in the event the Attorney General “takes action,” 
the court could award the person who made the disclosure 
and request, fair and reasonable compensation for original 
information, evidence, and sources so disclosed, which was 
not in the possession of or obtained by the United States 
in the course of any investigation or proceeding instituted 
or conducted by it. The amount of the award was to be 
limited to not exceed one-tenth of the proceeds of suit or 
any settlement thereof, and the award was to be final. 

Amendment No. 2: This amendment would have stricken 
section 2 from the House bill. Section 2 of the House bill 
proposed to repeal section 3493 of the Revised Statutes 
(authorizing recovery of one-half the proceeds by the per¬ 
son bringing the suit, and recovery of costs), and proposed 
to repeal section 3494 of the Revised Statutes (providing 
that such suits should be commenced within 6 years from the 
commission of the act). Since the House bill proposed to 
eliminate private suits the two sections referred to were to 
have been repealed. However, the Senate amendments, 
limiting but not eliminating private suits, proposed to leave 
those sections of the law intact. The House recedes from 
its disagreement to this Senate amendment. Under the 
conference agreement, later discussed, it will appear that 
necessary parts of section 3493 have been incorporated in 
clause (E) (2). 

Amendment No. 3: This amendment of the Senate related 
to pending suits and would deny jurisdiction to the court of 
any pending suit vrhich the court would not have jurisdic¬ 
tion of if it were a new suit. It would require the court to 
stay all further proceedings until the Attorney General 
shall have had 30 days’ opportunity to move to dismiss the 
case. Jurisdiction would not be denied where the Attorney 
General should not move to dismiss a pending case. A suit 
so dismissed could be again filed, upon compliance with the 
procedure set out in the first Senate amendment, “based on 
the same act, acts, and transactions involved in the suit 
previously brought if prior to the previous commencement 
thereof, the information, evidence, and sources upon which 
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such suit was based were not in the possession of or ob¬ 
tained by the United States in the course of any investiga¬ 
tion or proceeding instituted or conducted by it.” An 
extension period of 8 months was provided in the amend¬ 
ment to permit the refiling of a suit previously filed within 
the limitation period. This amendment of the Senate also 
provided that the Attorney General might “cause a suit to 
be brought based in whole or in part upon the act, acts, or 
transactions involved in such pending suit previously 
brought by such person either after receipt of such dis¬ 
closure and request or otherwise; and, if such suit brought 
by the Attorney General is based in whole or in part upon 
original information, evidence, or sources furnished or 
obtained through such pending suit or by the plaintiff in 
such pending suit, the court may, upon application made by 
such plaintiff, award to him, out of the proceeds of the suit 
brought by the Attorney General or any settlement of any 
claim involved therein, an amount, not in excess of one-tenth 
of the proceeds or settlement, which in the judgment of the 
court is fair and reasonable compensation to such plaintiff.” 
The Senate recedes. The matter is covered by the confer¬ 
ence proposal. 

Amendment Xo. 4: This amendment of the Senate would 
make the act inapplicable to any suit filed prior to June 15, 
1942, or in which a final judgment had been entered, whether 
or not the case was on appeal. The Senate recedes. This 
matter is also covered by the conference proposal. 

Amendment to the title: The amendment of the Senate to 
the title of the bill is appropriate to the matter agreed upon 
in conference. The House recedes. 

The matter recommended by the conference as a substi¬ 
tute for Senate amendment Xo. 1, and which in fact disposes 
of the subject matter of Senate amendments 2, 3 and 4, 
provides the following: 

(A) redeclares jurisdiction in the courts specified, to 
entertain such suits brought bv the United States. This 
much was in the House bill and was not changed by the 
Senate amendments, therefore it is not disturbed bv the 
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conference agreement. 

(B) redeclares jurisdiction in such courts to entertain 
such suits brought by private parties. A separation is made 
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between suits by the United States and those by private 
parties in order to facilitate the treatment of the procedures 
to be followed. 

(C) requires any person filing suit under (B) to serve a 
copy of the complaint upon the United States attorney for 
the district where suit is brought and to send to the At¬ 
torney General by registered mail a copy of the complaint 
and a disclosure in writing of substantially all evidence and 
information in his possession material to the effective prose¬ 
cution of such suit. The United States is afforded 60 davs’ 
time after completion of the service above mentioned within 
which to enter appearance in the suit. If it declines in 
writing to the court or fails within such period to enter the 
suit such person may carry on the suit. If the United States 
enters appearance in the suit it shall carry on the action 
alone. In such event, the United States w T ould not be bound 
by any action taken by the person who brought the suit and 
could proceed in all respects as if it w r ere instituting the 
suit. Should the United States fail to carry on the suit 
with due diligence wfithin a period of six months from the 
date of its appearance, or within such additional time al¬ 
lowed by the court, such suit could be carried on by the 
person bringing the same in accordance with clause (B). 

Jurisdiction is denied to the court to proceed with any 
suit brought under clause (B) or pending suit brought under 
section 3491 of the Revised Statutes (private suits) -when¬ 
ever it shall be made to appear that such suit was based 
upon evidence or information in the possession of the 
United States, or any agency, officer or employee thereof, 
at the time such suit -was brought. 

It will not be possible to abate a pending suit if before 
such suit was filed such person had in his possession and 
voluntarily disclosed to the Attorney General substantial 
evidence and information which was not theretofore in the 
possession of the Department of Justice. 

(D) applies to pending suits, whether or not on appeal, 
and provides for a stay of all further proceedings, for 
-written notice by registered mail to be given the Attorney 
General, and that the Attorney General shall have 60 days 
from the date of such notice to appear and carry on the suit 
in accordance with clause (C). 
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(E) (1) provides that in any such suit if carried on by 
the United States the court may award to the person who 
brought such suit, from the proceeds collected, fair and 
reasonable compensation to such person for disclosure of 
the information or evidence not in the possession of the 
United States when the suit was brought. The amount of 
the award is limited to one-tenth of the proceeds. 

(E) (2) affects a suit not carried on by the United States, 
whether heretofore or hereafter brought. It provides that 
the court may award to the person who brought the suit and 
prosecuted it to final judgment, or to settlement, as provided 
in (B), out of the proceeds collected, fair and reasonable 
compensation to such person not in excess of one-fourth of 
the proceeds of such suit or any settlement thereof, for the 
collection of any forfeiture and damages. It also authorizes 
recovery of such reasonable expenses as the court shall find 
to have been necessarily incurred and of costs and insures 
that there shall be no claim for costs against the United 
States. 

Section 2 of the conference agreement provides for the 
repeal of section 3493 of the Revised Statutes. Relevant 
parts from that statute are included in (E) (2). The 
amount authorized to be recovered under that statute, of 
one-half, has been reduced to “fair and reasonable com¬ 
pensation ” "with a maximum allowance of one-fourth of the 
proceeds and reasonable expenses necessarily incurred. 

Hatton W. Sumners, 
Francis E. Walter, 

Clarence E. Hancock, 
Managers on the part of the House. 
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JOINT APPENDIX 


Complaint— (Filed July 19, 1950) 

The United States of America on the relation of Edward 
A. Leslie and Edward A. Leslie in his own behalf, as 
plaintiffs, bring this action against the Potomac Electric 
Company, defendant, and of the cause of action, the follow¬ 
ing is a statement: 

1. Edward A. Leslie, the relator, is a citizen of the United 
States, residing in the City of Arlington and in the County 
of Virginia, in the State of Virginia, and institutes this 
action in the name of and for the benefit of the United States, 
as well as for himself, under and by virtue of the statutes of 
the United States, and among others specifically Sections 
231 and 232 of Title 31 of the United States Code Annotated. 

2. That the defendant, the Potomac Electric Power Com¬ 
pany, is a corporation organized and existing under and by 
virtue of the laws of the United States, with its principal 
place of business in the City of Washington, in the District 
of Columbia, and as such is engaged in the business of the 
generation, transmission, distribution, and sale of electric 
energy, including the sale of electric energy to the Govern¬ 
ment of the United States, including the various Depart¬ 
ments, Agencies, Organizations and instrumentalities in the 
Executive, Legislative and Judicial establishments of the 
United States in the District of Columbia, and now and at 
all times hereinafter mentioned, the said defendant was so 
organized and engaged. 

3. That the defendant, its officers, agents and servants 
were not and are not in the military or naval service of the 
United States, or in the militia, called into or actually em¬ 
ployed in the service of the United States. 

4. That the acts of the defendant, its agents, and servants, 
and each of them hereinafter complained of were done in 
contravention and violation of the laws and statutes of the 
United States, and more particularly in contravention and 
violation of Sections 231 and 232 of Title 31 of the United 
States Code Annotated. 
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5. That for many years prior to and at all times herein¬ 
after mentioned and subsequently, the defendant, the Poto¬ 
mac Electric Power Company, erected and installed its 
cables, transmission and distribution lines within the Dis¬ 
trict of Columbia, and connected the same with the various 
buildings and services owned or leased, operated and con¬ 
ducted by the United States and in and on said buildings, 
installed machinery and appliances for the conveyance 
thereto and thereon of electric energy and there were and 
are installed meters and instruments for the measuring of 
the amount and volume of electric current consumed thereon 
and therein, which said meters and measuring devices were 
and are periodically examined and read, and the volume and 
amount of current therefrom recorded, and that from such 
examination, reading and recording, charges, statements 
and claims are periodically submitted to the United States 
for payment and are paid at rates established by the said 
company; and that the said buildings, premises, services 
and instrumentalities of the United States to and on which 
said facilities are attached and affixed and said electric cur¬ 
rent conveyed by the defendant, and with respect to which 
the volume and amount of said current that is consumed is 
examined, read and measured and for which claims and 
statements are made by the defendant to the United States 
and paid are set forth in Appendix A which is attached 
hereto and made a part hereof. 

That the rates and charges prevailing and received by 
the defendant for electric energy supplied by it to the United 
States in the District of Columbia are, according to the 
arrangement existing with respect thereto, based not upon 
the total volume of electric energy so supplied and consumed 
but upon the amount of electric energy supplied and con¬ 
sumed in or with respect to each separate building, premise 
and instrumentality as set forth and listed in Appendix A 
which is attached hereto. 

6. That the Potomac Electric Power Company is a public 
utility within the meaning and purview of the laws of the 
District of Columbia, and as such its rates and charges and 
compensation are subject to the orders and the regulation 
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of the Public Utilities Commission of the District of Co¬ 
lumbia, and that said regulation and orders with respect to 
rates are controlled by the statutes of the United States, and 
more specifically by Section 43-401 of the Code of Laws of 
the United States for the District of Columbia. 

7. That in the months of May, June and portions of 
the months of July, August and September, in the year 
1948, the rates at which electric energy was sold by the 
defendant to the Government of the United States were 
designated in the rate schedules of the defendant as “Com¬ 
mercial Schedule D, Commercial Schedule E, Commercial 
Schedule L and Commercial Schedule P” which rates were 
then on file with the Public Utilities Commission of the 
District of Columbia as the effective rate schedules of the 
defendant. 

8. That on May 17, 1948, the defendant, the Potomac 
Electric Power Company filed with the Public Utilities Com¬ 
mission of the District of Columbia an application request¬ 
ing authority to place into effect as of July 1, 1948 new and 
adjusted rate schedules designed to produce additional 
operating revenues of approximately Three Million Dollars 
annually, based upon the sales of electric energy for the 
year 1947, which said application, after due notice, was 
examined by the Commission in hearings before the said 
Commission on June 7 and 8 and July 6 and 7, 1948, and 
that on July 19,1948, the Public Utilities Commission issued 
with respect to said application its order No. 3402, being 
P. U. C. No. 3481 of the said Commission in formal case 
number 379, wherein it ordered as follows: 

It is ordered : 

That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Electric 
Power Company in the District of Columbia, set forth 
in the Appendix hereto, be made effective on all meter 
readings made on and after July 21, 1948. 


9. That in response to said order of the Public Utilities 
Commission, the defendant, the Potomac Electric Power 
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Company, filed with the Commission new rate schedules 
entitled: 

General Terms and Conditions and Bate Schedules for 
Electric Service, Potomac Electric Power Company, 
District of Columbia, 1948 (Effective July 21). 

wherein and whereby certain Commercial Schedules were 
discontinued, and there were inaugurated, by the defendant, 
increased rates designated as Commercial Schedule SC, 
Commercial Schedule LC, and Commercial Schedule RV. 

10. That the defendant, Potomac Electric Power Com¬ 
pany, renders all bills for the consumption for electric 
energy on a monthly basis, and that certain meters, instru¬ 
ments and devices commonly and currently used for the 
measurement of electric energy with respect to the trans¬ 
mission, distribution and sale of electric energy by all public 
utility companies engaged therein, including the defendant, 
the Potomac Electric Power Company, are designed, fixed 
and constructed so that the electric energy or impulse passes 
through such instruments and devices, and the rate at which 
it so passes is recorded mechanically in mathematical fig¬ 
ures, from which figures is determined the amount of 
electric energy, denominated in kilowatt hours, passing 
through said device; that in order to determine the amount 
of electric energy passing through said devices and con¬ 
sumed in the building or on the property or premises or with 
respect to the services in or at which the said devices are 
installed or attached, in a given time, the record is taken at 
the beginning of said period of time and at the end thereof 
and the one is subtracted from the other. 

11. That in order to record the amounts of electric energy 
passing through the meters, devices and instruments in¬ 
stalled with respect to the transmission, distribution and sale 
by the defendant, the Potomac Electric Power Company to 
the Government of the United States in the District of 
Columbia at each building, property or service as aforesaid, 
from and after the effective date of the orders of the Com¬ 
mission hereinabove set forth, and to apply the rates ap¬ 
proved in said orders, and compute the amount due therefor, 
it was and is requisite that the said meters be read with 
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respect to each period from or after the effective date of the 
orders for which the measurement and billing is done, at 
the beginning of the billing period and at the end of the 
billing period, and that both such readings of said meters be 
made on dates after the occurrence of the effective date of 
the said orders, and that this requirement was and is well 
known to the defendant. 

12. That the defendant, the Potomac Electric Power 
Company, well knowing the meaning and effective date of 
the orders of the Public Utilities Commission above set 
forth and with respect to the electric energy supplied by it 
to the Government of the United States in or with respect 
to the buildings, premises and services of the Government 
hereinabove set forth, in the months of June, July, August 
and September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, unlawful claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be unlawful, in that, with respect to the, 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and by means of 
such unlawful claims did obtain from the Government • 
payment of large sums of money in excess of the true amount 
due by the Government, and did unlawfully state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in the 
sum of $75,000. 

13. That the defendant, the Potomac Power Company, 
well knowing the meaning and effective date of the or¬ 
ders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the ' 
Government of the United States in or with respect to 
the buildings, premises and services of the Government 


60 


hereinabove set forth, in the months of June, July, August 
and September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, false claims for the purpose of 
obtaining payment and approval of such claims, knowing 
said claims to be false, in that, with respect to the various 
buildings, premises and services of the Government as 
aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services upon 
a reading of the meters, installed with respect thereto, at 
a time previous to the effective date of said order, and on 
rates not then effective but unlawful, and by means of 
false claims did obtain from the Government payment of 
large sums of money in excess of the true amount due by 
the Government, and did falsely state the said claims against 
the Government to be true statements with respect to each 
such building, premises and service hereinabove set forth, 
to the damage of the Government in the sum of $75,000. 

14. That the defendant, the Potomac Electric Power Com¬ 
pany, well knowing the meaning and effective date of the 
orders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to the 
buildings, premises and services of the Government herein¬ 
above set forth, in the months of June, July, August and 
September, 1948, made and caused to be made, presented 
and caused to be presented for payment and approval to 
and by the United States, fictitious claims for the purpose 
of obtaining payment and approval of such claims, knowing 
said claims to be fictitious, in that, with respect to the 
various buildings, premises and services of the Government 
as aforesaid, the said defendant, the Potomac Electric 
Power Company did base its charges or claims for payment 
for electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and 
on rates not then effective but unlawful, and bv means of 
such fictitious claims did obtain from the Government pay- 
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ment of large sums of money in excess of the true amount 
due by the Government, and did fictitiously state the said 
claims against the Government to be true statements with 
respect to each such building, premises and service herein¬ 
above set forth, to the damage of the Government in the 
sum of $75,000. 

15. That the defendant, the Potomac Electric Power Com¬ 
pany, well knowing the meaning and effective date of the 
orders of the Public Utilities Commission above set forth 
and with respect to the electric energy supplied by it to the 
Government of the United States in or with respect to build¬ 
ings, premises and services of the Government hereinabove 
set forth, in the months of June, July, August and Septem¬ 
ber, 1948, made and caused to be made, presented and caused 
to be presented for payment and approval to and by the 
United States, fraudulent claims for the purpose of obtain¬ 
ing payment and approval of such claims, knowing said 
claims to be fraudulent, in that, with respect to the various 
buildings, premises and services of the Government as 
aforesaid, the said defendant, the Potomac Electric Power 
Company did base its charges or claims for payment for 
electric energy supplied for periods in said months with 
respect to each of said buildings, premises and services 
upon a reading of the meters, installed with respect thereto, 
at a time previous to the effective date of said order, and on 
rates not then effective but unlawful, and by means of such 
fraudulent claims did obtain from the Government payment 
of large sums of money in excess of the true amount due by 
the Government, and did fraudulently state the said claims 
against the Government to be true statements with respect 
to each such building, premises and service hereinabove set 
forth, to the damage of the Government in the sum of 
$75,000. 

Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $150,000 being double the amount 
of the damages sustained by the United States as above 
set forth, or such sum that the Court may find, together 
with interest thereon in such cases made and provided, and 

That the Court enter judgment against the defendant for 
the sum of $2,000 for each unlawful, false, fictitious, or 
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fraudulent claim with respect to each such building and 
facility of the United States, set forth and aforesaid, in 
such cases made and provided; and 
That the Court enter judgment against the defendant 
for the costs of this action. 

Plaintiff demands a jury trial. 

• •••••• 


A copy of this Complaint together with a Disclosure in 
writing of substantially all the evidence and information 
which the relator has in his possession material to the 
effective prosecution of this suit has been sent by registered 
mail to the Attorney General of the United States at Wash¬ 
ington, District of Columbia, in accordance with the provi¬ 
sions of Section 232 of Title 31 U. S. C. 

(sgd) Christopher T. Boland 


Declination to Enter Suit— (Filed September 15, 1950) 

Comes now the United States and by the United States 
Attorney for the District of Columbia advises the Court 
that, pursuant to the provisions of 31 United States Code, 
232(C), the United States declines to enter the above en¬ 
titled suit. 


Answer— (Filed October 17,1950) 

Now comes the defendant, Potomac Electric Power Com¬ 
pany, by its attorneys in the above entitled cause, and for 
answer to the complaint filed therein says: 

1. The complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 

2. The defendant admits (i) that it is a corporation exist¬ 
ing under and by virtue of the laws of the United States, 
with its principal place of business in the City of Washing¬ 
ton, in the District of Columbia; (ii) that it is engaged in 
the business of the generation, distribution and sale of 
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electric energy, and by reason thereof is a public utility; 
(iii) that it sells electric energy to the Government of the 
United States; (iv) that neither it nor any of its officers, 
agents or servants were or are in the military or naval 
service of the United States, or in the militia, called into or 
actually employed in the service of the United States; (v) 
that it has installed transmission and distribution lines 
within the District of Columbia and connected same with 
various buildings owned or leased by the United States for 
the purpose of furnishing electricity to said buildings; (vi) 
that it has provided meters for measuring the amount of 
electricity consumed in said buildings, which said meters 
are periodically read; (vii) that on the basis of such meter 
readings (after the subtraction therefrom of the total con¬ 
sumption shown by the last previous meter reading) the 
United States is billed for payment at established rates; 
(viii) that its rates and charges in the District of Columbia 
are fixed by the Public Utilities Commission of the District 
of Columbia: and (ix) that on May 17,1948 it filed an appli¬ 
cation with the Public Utilities Commission of the District 
of Columbia requesting authority to place into effect as of 
July 1, 1948 new and adjusted rate schedules designed to 
produce additional operating revenue upon which applica¬ 
tion said Public Utilities Commission, on July 19, 1948, 
after public hearings, issued its Order No. 3402 in Formal 
Case No. 379, which will be later referred to herein. 

3. Except as admitted in paragraph 2, above, the de¬ 
fendant denies each and every allegation in the complaint 
contained. 

4. The defendant avers as follows: 

(a) On May 17,1948 it filed with the Public Utilities 
Commission of the District of Columbia an application 
requesting authority to place in effect as of July 1,1948 
new and adjusted rate schedules, which said applica¬ 
tion, after due notice, was examined by the Commission 
at hearings before the Commission on June 7 and 8 
and July 6 and 7, 1948. Interested parties, including 
the United States of America through its Treasury 
Department, Bureau of Supply, were permitted to 
intervene and participated throughout the said pro- 
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ceedings. On July 8,1948 the Public Utilities Commis¬ 
sion issued its Order No. 3397 upon said application 
wherein it ordered as follows: 

“Section 1. That the Potomac Electric Power 
Company shall submit promptly revised rate sched¬ 
ules substantially similar in form to the schedules 
presented in this proceeding, with the exception of 
Rider No. R-l—Water Heating—to proposed Resi¬ 
dential Schedule R, designed to produce additional 
annual revenue of $2,750,000 on the basis of sales of 
electric energy during the year 1947. 

“Section 2. That the rate schedules filed by the 
Potomac Electric Power Company in response to 
Section 1 hereof shall, when approved by the Com¬ 
mission, become effective on meter readings taken on 
and after July 21,1948.’’ 

(b) Pursuant to said order of the Public Utilities 
Commission, the defendant, on July 16, 1948, filed with 
the Commission revised rate schedules designed to 
produce additional operating revenues (based upon 
1947 sales of electric energy) of approximately 
$2,748,000 or $2,000 less than the increase found to be 
warranted by the Commission. Such revised rate 
schedules were substantially similar to the schedules 
proposed by the defendant in the proceeding to effect 
an increase in revenues of approximately $3,000,000. 

(c) On July 19,1948 the Public Utilities Commission 
of the District of Columbia issued its Order No. 3402 
wherein it approved said revised rate schedules after 
finding and concluding that they were fair and reason¬ 
able and wherein it ordered as follows: 

“That the terms, conditions and rate schedules 
for electric service to be furnished by the Potomac 
Electric Power Company in the District of Columbia, 
set forth in the Appendix hereto, be made effective 
on all meter readings made on and after July 21, 
1948.” 
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The “Appendix” referred to in said Order No. 3402 
is entitled: 

“Terms, Conditions and Rate Schedules 

for 

“Electric Service Furnished 
by 

“Potomac Electric Power Company 
“(Effective July 21, 1948)” 

(d) The Public Utilities Commission of the District 
of Columbia, in its “Findings and Opinion in Support 
of Orders Nos. 3397 and 3402”, dated September 15, 
1948, stated, among other things, that 

“On July 8, 1948, the Commission issued ifs opin¬ 
ion and order No. 3397 concluding that an increase 
in rates in the annual amount of $2,750,000 was 
necessary to maintain the Company in a sound finan¬ 
cial position and directing the Company to submit 
revised rate schedules designed to produce that 
amount. Revised rate schedules were submitted by 
the Company and on July 19, 1948, the Commission 
issued its Order No. 3402 approving the revised rate 
schedules to be made effective on all meter readings 

made on and after July 21, 1948.” 

\ 

(e) Upon the issuance by the Public Utilities Com¬ 
mission of the District of Columbia of its said Orders 
Nos. 3397 and 3402, neither the United States Govern¬ 
ment nor any of the other participants in the proceed¬ 
ings made any motion for reconsideration of either of 
the said orders, or made any attack against the same 
but, on the contrary, the United States Government 
prepared and submitted to the defendant for execution 
a contract placing in effect the new rate schedules and 
applying the same to all of the defendant’s meter read¬ 
ings made on and after July 21,1948, as more particu¬ 
larly set forth in paragraph (k), below. 

(f) Under the defendant’s meter reading and billing 
procedures, a meter reading cycle began on July 21, 
1948 and was continued until August 18, 1948. The 
bills based on such meter readings began to be mailed 
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to customers on or about August 7, 1948 and the reve¬ 
nues produced for the defendant by such bills were 
the defendant’s August, 1948, revenues. All parties 
(including the United States Government) to the pro¬ 
ceedings which culminated in the issuance by the Public 
Utilities Commission of the District of Columbia of 
its said Orders Nos. 3397 and 3402 intended that what¬ 
ever rate increase were eventually granted by the 
Public Utilities Commission as a result of such pro¬ 
ceedings would be first reflected in the Company’s 
August, 1948, revenues (through the use of the new 
rates in the computation of the bills mailed out to 
customers on and after August 7, 1948), even though 
such revenues would be derived, in part, from elec¬ 
tricity delivered to customers prior to the effective 
date of the rate increase; and all parties to such pro¬ 
ceedings (including the United States Government and 
the Public Utilities Commission of the District of 
Columbia) interpreted said orders as requiring the 
use of the new rates in the computation of the bills 
based on the meter readings made during the July 21- 
August 18, 1948, meter reading cycle. 

(g) Said Orders Nos. 3397 and 3402 of the Public 
Utilities Commission of the District of Columbia were 
interpreted and applied by the defendant and by the 
United States Government in exactly the same manner 
as were previous rate reduction orders of said Com¬ 
mission applicable to the defendant, including the fol¬ 
lowing (all of which were expressed to become effective 
on meter readings taken on and after a specified date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 
Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 
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(h) Under the provisions of the District of Colum¬ 
bia Code there can be in effect at any particular time 
only one schedule of rates applicable to any particular 
class of service. § 43-323 of that Code requires the 
defendant to file with the Public Utilities Commission ' 
schedules showing “all rates, tolls, and charges which 
it has established and which are in force at the time 
for any service performed by it” and further provides 
that they “shall be the lawful rates, tolls, and charges 

* * # and shall remain and be in force until set aside 
by the commission”. §43-329 then provides that “it 
shall be unlawful for any public utility to charge, de¬ 
mand, collect, or receive a greater or less compensa¬ 
tion for any service performed by it # * * , or for any 
service in connection therewith, than is specified in 
such printed schedules * * * as may at the time be 
in force, or to demand, collect, or receive any rate, toll, 
or charge not specified in such schedules. The rates, 
tolls, and charges named therein shall be the lawful 
rates, tolls, and charges until the same are changed 
as provided in chapters 1-10 of this title”; and §43- 
902 provides that “If any public utility * * * shall 

* * * charge, demand, collect, or receive from any 
person * * * a greater or less compensation for any 
service rendered or to be rendered by it in or affecting 
or relating to the • # * furnishing of heat, light * * • 
or power * • # than that prescribed in the public 
schedules or tariffs then in force or established as pro¬ 
vided herein # • # such public utility shall be deemed 
guilty of unjust discrimination * * # .” 

Since the new rates were, by the terms of Orders 
Nos. 3397 and 3402, made effective on all meter read¬ 
ings made on and after July 21, 1948, they were the 
only rates which were in force at the time the bills 
based on such readings were presented for payment 
and the Company was, therefore, required by law to 
compute such bills on the basis of such new rates. 

(i) The United States of America, through its Treas¬ 
ury Department, Bureau of Supply, was an intervenor 
and active participant in the proceedings which cul- 
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minated in the issuance by the Public Utilities Com¬ 
mission of the District of Columbia of its said Orders 
Nos. 3397 and 3402. Accordingly, the United States 
Government was fully advised in July, 1948, of what 
the Commission had ordered with respect to the de¬ 
fendant’s revised rate schedules. 

(j) At the time of the issuance of said Orders Nos. 
3397 and 3402 by said Public Utilities Commission, 
electric service was being rendered to the United States 
Government by the defendant under Contract No. TPS- 
67943, dated June 29, 1944, as amended by Amend¬ 
ment No. 1 thereto. Such contract provided, in part, 
that the defendant agreed to furnish to the Govern¬ 
ment, and the Government agreed to purchase from the 
defendant, such quantities of electric service as might 
be required for the operation of the establishments of 
the Government in the District of Columbia, with the 
compensation for the services contracted for to be in 
accordance with the rates and charges indicated in a 
schedule attached to the contract or such modifica¬ 
tions of such rates and charges as might be approved 
and ordered by the Public Utilities Commission of the 
District of Columbia. Such contract further provided 
that “All rate schedules for electric service are sub¬ 
ject to modification by the Public Utilities Commission 
of the District of Columbia * # * in the manner pro¬ 
vided by law # * # .” 

(k) Under date of August 25, 1948, the Assistant 
Director of the Treasury Department’s Bureau of Fed¬ 
eral Supply forwarded to the defendant for execution 
a new contract, No. Ts-10373, between the Bureau of 
Federal Supply and the defendant for the supply of 
electric service to the United States Government by 
the defendant. Such contract, as prepared by the 
United States Government, was executed and delivered 
by the United States and the defendant under date of 
August 30, 1948. It provides, among other things, 
that it supersedes as of July 21, 1948, all prior agree¬ 
ments between the United States and the defendant 
for the furnishing of electric service within the scope 
of the contract. 
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(l) Prior to July 21, 1948, the defendant was ob¬ 
ligated to provide service to the United States Gov¬ 
ernment under the provisions of Contract No. TPS- 
67943, dated June 29, 1944, as amended. As of July. 
21,1948, this contract was superseded by Contract No., 
Ts-10373, dated August 30, 1948. All invoices, sub¬ 
mitted by the defendant to the United States Govern¬ 
ment during the months of May, June, July, August 
and September, 1948, were submitted under and pur¬ 
suant to the provisions of whichever of these contracts 
was applicable at the invoice date, and together the in¬ 
voices so submitted as to any one billing period con¬ 
stituted a single, itemized charge, statement and claim 
submitted by the defendant to the United States Gov¬ 
ernment. 

(m) The instant suit was brought under clause (B) 
of § 232 of Title 31 of the United States Code and it 
is based upon evidence or information in the posses¬ 
sion of the United States, or an agency, officer or em¬ 
ployee thereof, at the time the suit was brought. 

By reason of the foregoing, the defendant says that the 
said cause should be dismissed, with costs to the defendant. 


Pretrial Proceedings —(Filed June 27, 1952) 

• • • • • • . • 


The issues in the case are: 

1. Whether or not it appears that the suit was based upon 
evidence or information in the possession of the United 
States, or any agency, officer or employee thereof, at the 
time the suit was brought, within the meaning of the statute. 

2. Whether or not the defendant, in billing the United 
States subsequent to July 20, 1948, at rates set forth in 
Order No. 3402 of the Public Utilities Commission of the 
District of Columbia, correctly interpreted and applied the 
provisions of Orders Nos. 3397 and 3402 of said Commis¬ 
sion. 

' v 8. If it should be found that the defendant, in so billing 
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the United States, incorrectly interpreted and applied the 
provisions of said Orders Nos. 3397 and 3402, then whether 
or not within the meaning of the statute the defendant knew, 
at the time of rendering such bills, that they were false, 
fictitious or fraudulent. 

4. If it should be found (i) that the defendant, in so bill¬ 
ing the United States, incorrectly interpreted and applied 
the provisions of said Orders Nos. 3397 and 3402 and (ii) 
that within the meaning of the statute the defendant knew, 
at the time of rendering such bills, that they were false, 
fictitious or fraudulent, then 

(a) whether or not bills rendered by the defendant 
for electric service furnished to buildings, facilities or 
agencies of the government of the District of Columbia 
are claims upon or against the Government of the 
United States or any department or officer thereof, 
within the meaning of the statute; and 

(b) whether all bills so rendered to the United States 
constituted a single claim, within the meaning of the 
statute, or whether each such bill constituted a separate 
claim within the meaning of the statute. 

Stipulations : By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

• •••••• 

7. The Plaintiff admits all allegations contained in the 
Defendant’s Answer, except the following: 

(a) The allegation contained in paragraph 1. 

(b) The allegations contained in the last sentence of 
paragraph 4(f). 

(c) The allegations contained in paragraph 4(g). 

(d) The allegations contained in paragraph 4(h). 

(e) The allegations contained in paragraph 4(m). 

(f) The allegations contained in the last five lines 
of paragraph 4(1) after the word date therein. 





Motion to Dismiss fob Lack of Jurisdiction ob fob Failure 
to State A Claim Upon Which Relief can be Granted, 
ob, if Such Motion be Denied, fob Summary Judgment— 
(Filed July 10, 1952) •• 


Now comes the defendant, Potomac Electric Power Com¬ 
pany, by and through its attorneys, and moves this Honor¬ 
able Court for an order dismissing, for lack of jurisdiction 
or for failure to state a claim upon which relief can be 
granted, the Complaint filed in the above-entitled cause, 
or, if such motion be denied, for an order granting sum¬ 
mary judgment in the cause to the defendant, and as 
grounds therefor respectfully says: 

1. The suit was brought under clause (B) of §232 of 
Title 31 of the United States Code, and the United States 
has declined to enter the suit. 


2. The Court lacks jurisdiction to proceed with the suit 
because it appears from the pleadings, the pretrial order 
and the annexed affidavits (including the “Disclosure”, 
dated July 19,1950, made by the relator-plaintiff to The At¬ 
torney General of the United States) that the suit was 
based upon evidence or information in the possession of 
the United States, or an.agency, officer or employee thereof, 
at the time the suit was brought. 

3. Relief could only be had if the defendant should be 
found to have made a misrepresentation of fact, and the 
only misrepresentation alleged by the Complaint to have 
been made by the defendant is one of law. • 

4. The pleadings, the pretrial order and the annexed af¬ 
fidavits entitle the defendant to summary judgment because ^ 
they show, as a matter of law, that the defendant did not 
knowingly make or present to the United States any false, 
fictitious or fraudulent claim, as is alleged by the plaintiff 
and as is essential to any recovery by the plaintiff under 
the provisions of § § 231-235 of Title 31 of the United States 
Code. 
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Affidavit of E. J. Milligan 
District of Columbia: ss. 

E. J. Milligan, being duly sworn, deposes and says: 

1. That he now is, and since August 16, 1941 has been, 
Executive Secretary of the Public Utilities Commission of 
the District of Columbia (the “Commission”), and that 
in such capacity he is in charge of the records of the Com¬ 
mission. 

2. That attached hereto as Exhibits A, B-l, B-2 and C 
are true and correct copies of the following: 

1. Exhibit A—Orders Nos. 3397 and 3402 of the Com¬ 
mission, dated July 8 and 19, 1948, respectively, to¬ 
gether with the Commission’s Findings and Opinion, 
dated September 15, 1948, in support of such orders. 

2. Exhibits B-l and B-2—Letter, dated July 28,1950, 
received by the Commission from H. G-. Morison, Esq., 
Assistant Attorney General of the United States, and 
the informer’s “Disclosure” which was enclosed there¬ 
with. 

3. Exhibit C—Letter, dated August 15, 1950, sent, 
by direction of the Commission, by the affiant to The 
Attorney General of the United States in response to 
the letter attached hereto as Exhibit B-l. 

• •••••• 
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Exhibit A 

. / 

' / . ■ 

Findings and Opinion, September 15, 1948 

* * \ " i 

In Support of 

Order No. 3397, July 8, 1948 
Order No. 3402, July 19, 1948 

As amended by Order No. 3410, August 19,1948. 

Public Utilities Commission of the District of Columbia 

Ia the Matter of 

Application of the Potomac Electric Power Company for 
Authority to Increase its Existing Schedules of Tariffs and 
Rates and to Make Adjustments in Certain of Said Sched¬ 
ules. . 

• •••••• 

Appearances: 

James Francis Reilly and William K. Laws, for the 
Potomac Electric Power Company. 

Vernon E. West, General Counsel, and Lloyd B. Harri¬ 
son, Special Assistant Corporation Counsel, for the Com- 
~ mission. 

John O’Dea, People’s Counsel. 

W. Joseph Tewes, appearing on behalf of the Public 
Service Commission of Maryland. 

Byron E. Harding, for the United States Government, 
through its Treasury Department, Bureau of Federal 
Supply. 

Milo H. Brinkley, for the Federation of Citizens’ Asso-. 
ciations. 

Christopher T. Boland, for Fairmac Corporation. 

• • • • • • • , 

Findings and Opinion in Support of Orders Nos. 3397 and 

3402 . , 

• • • • • • • 

On May 17, 1948, the Potomac Electric Power Company 
(hereinafter referred to as the 11 Company”) filed an appli¬ 
cation with this Commission for authority to put into 
effect, as of July 1,1948, a proposed new schedule of rates 


74 


for electric service as set forth in Exhibit A attached to 
the application. Simultaneously, the Company filed as part 
of its Exhibit A, and requested approval of, certain revi¬ 
sions of the General Terms and Conditions for Furnishing 
Electric Service. 

• •••••• 

People’s Counsel participated in these proceedings. In 
addition, petitions of intervention filed by the United States 
of America, through the Bureau of Federal Supply of the 
Treasury Department and by Fairmac Corporation were 
granted. Appearances were also noted for the Federation 
of Citizens’ Associations, the Fort Davis Citizens’ Asso¬ 
ciation, and the Building Owners and Managers Associa¬ 
tion. 

At the hearings held on June 7th and 8th the Company 
presented voluminous testimony in support of the applica¬ 
tion. In order to give parties ample time to prepare for 
cross examination and to prepare rebuttal testimony, the 
hearings were recessed until July 6th. On that date and 
the following day, July 7th, cross examination was com¬ 
pleted and rebuttal testimony introduced. On July 8, 194S, 
the Commission issued its opinion and order No. 3397 con¬ 
cluding that an increase in rates in the annual amount of 
$2,750,000 was necessary to maintain the Company in a 
sound financial position and directing the Company to sub¬ 
mit revised rate schedules designed to produce that amount. 
Revised rate schedules were submitted by the Company 
and on July 19, 1948, the Commission issued its Order No. 
3402 approving the revised rate schedules to be made effec¬ 
tive on all meter readings made on and after July 21, 1948. 

#•••••• 

Chief of the Public Utilities Division of the Bureau of 
Federal Supply of the Treasury Department, David Kosh, 
testified with respect to the extent of the increase neces¬ 
sary and also with respect to the common stock earnings 
of the Company and certain other groups of utility com¬ 
panies. 

»•••••• 
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On the basis of the Company’s forecast, which was con¬ 
ceded to be conservative by both the Commission’s witness 
and the witness for the United States Government, operat¬ 
ing income of $4,206,129 for the year 1948 will provide a 
return of 4.11% on estimated weighted net investment for 
that year. 

• •••••• 

Order No. 3397. 

• •••••• 

On May 17, 1948, the Potomac Electric Power Company 
(the Company) filed an application requesting authority 
to place into effect new and adjusted rate schedules designed 
to produce additional operating revenues (based upon 1947 
sales of electric energy) of approximately $3,000,000 an¬ 
nually. 

Hearings on the Company’s application were held on 
June 7th and 8th, at which time the Company, with minor 
exceptions, presented its entire case. The hearings were 
recessed for four weeks to afford the Commission and the 
parties an opportunity to study the record, prepare cross- 
examination and rebuttal testimony. Further hearings 
were then held on July 6th and 7th. 

After careful consideration of the entire record in this 
case, the Commission has reached the conclusion that an 
increase in the rates charged by the Company for electric 
service in the annual amount of $2,750,000 (based upon 
sales of electric energy during the year 1947) is necessary 
to maintain the Company in a sound financial position 
and to provide it with the heretofore determined fair and 
reasonable return of 5-1/2% on its investment devoted to 
the furnishing of electric service. 

In view of the foregoing, the Company will be directed to 
revise the rate schedules presented in this proceeding to 
produce the increase in annual revenues hereinabove found 
to be necessary. 

The Commission concludes that Rider No. R-l—Water 
Heating—to proposed Residential Schedule R should be 
eliminated from the revised schedules to be submitted by 
the Company. 

Detailed findings and opinion in support of the conclu- 
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sions reached herein will be issued at a later date. In view 
of the foregoing, 

It Is Ordered : 

Section 1. That the Potomac Electric Power Company 
shall submit promptly revised rate schedules substantially 
similar in form to the schedules presented in this proceed¬ 
ing, with the exception of Rider No. R-l—Water Heating— 
to proposed Residential Schedule R, designed to produce 
additional annual revenue of $2,750,000 on the basis of sales 
of electric energy during the year 1947. 

Section 2. That the rate schedules filed by the Potomac 
Electric Power Company in response to Section 1 hereof 
shall, when approved by the Commission, become effective 
on meter readings taken on and after July 21, 1948. 

• •••••• 

Order No. 3402 

• •••••• 

In response to Section 1 of Order No. 3397 the Potomac 
Electric Power Company on July 16,1948, filed revised rate 
schedules designed to produce additional operating reve¬ 
nues (based upon 1947 sales of electric energy) of ap¬ 
proximately $2,748,000 or $2,000 less than the increase found 
to be warranted by the Commission. The revised rate 
schedules are substantially similar to the schedules pro¬ 
posed by the Company in this proceeding to effect an in¬ 
crease in revenues of approximately $3,000,000. 

After a careful review of the terms, conditions and re¬ 
vised rate schedules, the Commission finds and concludes 
that they are fair and reasonable and are hereby approved. 
In reaching this conclusion the Commission has given care¬ 
ful consideration to the contention of the Fairmac Corpo¬ 
ration that the discount for primary service should remain 
at 10%. The reasons for the foregoing conclusion will 
be incorporated in the findings and opinion which are to 
be issued at a later date. 
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In view of the foregoing. 

It Is Ordered : 

That the terms, conditions and rate schedules for electric 
service to be furnished by the Potomac Electric Power Com¬ 
pany in the District of Columbia, set forth in the Ap¬ 
pendix hereto, be made effective on all meter readings 
made on and after July 21, 1948. 


Exhibit B-l 

Department of Justice 
Washington, D. C. 

Jul 28 1950 

Public Utilities Commission of the District of Columbia 

Washington, D. C. 

Re: United States ex rel. Leslie v. Potomac Electric 
Power Company; District of Columbia, Civil No. 3118-50— 
Informer’s suit under False Claims Statute. 

Gentlemen: 

Edward A. Leslie has filed an informer’s suit in the 
name of the United States against the Potomac Electric 
Power Company (PEPCO) under the provisions of the 
False Claims Statute (31 U.S.C. 231 et seq.) alleging that 
the Government was defrauded of substantial sums of 
money by PEPCO’s presentation of false claims or bills 
for electric energy supplied during certain parts of the 
year 1948. Judgment is sought for double the Govern¬ 
ment’s damages plus a $2000 forfeiture for each false bill, 
the total number of which bills appears to exceed 200. 

The statute prescribes a rather short time during which 
this Department must determine whether to enter the suit 
on behalf of the United States and to carry on its prosecu¬ 
tion in place of the informer, and before arriving at that 
decision we should like to be in possession of all material 
facts necessary to enable us to arrive at a reasonably in¬ 
formed judgment. It will therefore be appreciated if you 
advise us not later than August 15, 1950 with respect to 
the points and questions hereinafter referred to. 
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Enclosed for your information is a copy of the Com¬ 
plaint in the action, together with the informer’s “dis¬ 
closure” of the evidence and information in his possession 
relative to the suit. 

As you will observe from the Complaint, the matter 
arises from the application by PEPCO filed with you on 
May 17, 1948 for new rate schedules. Hearings were held 
in the case, following which your Commission on July 19, 
1948, issued its Order No. 3402, allowing certain new in¬ 
creased rates to “be made effective on all meter readings 
made on and after July 21, 1948”. The issue appears to 
hinge on the interpretation of the above-quoted language 
in the Order. 

PEPCO’s interpretation, as we understand it, was that so 
long as a meter was read on or after July 21,1948, the new 
rates were applicable to all energy supplied during the 
monthly period ending as of the time of such reading. For 
example, if a consumer’s meter had been read on June 21, 
1948 and July 21,1948, the new rates were applicable to the 
electric current supplied during the entire intervening 
monthly period. PEPCO apparently submitted bills to all 
consumers in the District of Columbia (including the Gov¬ 
ernment) on that basis and was paid accordingly. 

The theory of the informer Leslie, as we understand it, is 
that such an application or interpretation of the PUC order 
was not only erroneous but was known by PEPCO to be 
erroneous. According to Leslie, the new rates were intended 
to, and could legally, apply only to electric current supplied 
during the monthly period for which the initial meter read¬ 
ing was made on or after July 21,1948. 

It may be helpful if we again set forth at this point the 
exact language of the PUC order, and if we paraphrase in 
parallel columns our understanding of the respective inter¬ 
pretations of the informer and of PEPCO. 

Language used in PUC Order 

The new rates shall 

“be made effective on all meter readings made on and 
after July 21, 1948” 
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PEPCO’s Interpretation Informer’s Interpretation 

“be made effective on all “be made effective on all 
meter readings made on and meter readings made on and 
after July 21, 1948, showing after July 21, 1948, showing; 
electric current supplied dur- electric current supplied dur¬ 
ing the period ending as of ing the period beginning as 
the date of such readings.” of the date of such read¬ 
ings.” 

As bearing both on the informer’s allegations that 
PEPCO’s interpretation of the PUC order was improper 
and that it was known by PEPCO to be improper, the 
informer submits the following: that PEPCO’s interpreta- «. 
tion would result in the retroactive application of the rate 
increase; that the PUC has no legal authority to increase 
rates retroactively; that PEPCO knew of such legal princi¬ 
ples; that similar or identical language in rate change 
orders by the PUC and other regulatory bodies have uni¬ 
formly been interpreted by such bodies and by the courts 
to accord with the informer’s construction of the “effective 
date” provision of PUC order No. 3402; and that PEPCO 
itself has in the past applied and interpreted similar PUC 
orders providing for rate adjustments in accordance with 
the interpretation advanced by the informer and contrary 
to that applied by PEPCO in its billings in the instant 
matter. 

The Claims Division of this Department would appreciate 
a complete and detailed statement of your views and com¬ 
ments with respect to all the above-mentioned points as well 
as any others that may seem to be pertinent. In the event 
the record or portions thereof in the specific case resulting' 
in Order No. 3402 may be deemed to cast light on the ques¬ 
tion of the Commission’s intent with respect to the “effec¬ 
tive date” language used in the Order, we should like to be 
apprised thereof. Similarly, if the Commission has had 
occasion at some other time to express an opinion or render 
a decision with respect to the proper interpretation of that 
language, we should desire to be informed. Any other 
precedents, whether by the courts or by your Commission 
or any other regulatory agency, bearing on the factual or 
legal problems here involved should similarly be cited. 

• •••••• 
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Exhibit B-2 
Disclosure 

To the Attorney General of the United States: 

Edward A. Leslie discloses to the Attorney General in 
this writing pursuant to Sections 231 and 232 of Title 31 
of the United States Code Annotated: 

1. That he has on behalf of the United States of America 
on relation of himself, as well as on behalf of himself, filed 
a complaint against the Potomac Electric Power Company 
in the United States District Court for the District of 
Columbia under Sections 231 and 232 of Title 31 of the 
United States Code Annotated, praying judgment against 
the said Potomac Electric Power Company for damages 
and penalties growing out of unlawful, false, fictitious or 
fraudulent claims filed by said Company against the United 
States. 

2. That he is an electrical engineer and from the year 
1945 to the present time was and is engaged in the practice 
of his profession in the District of Columbia on behalf of 
various and sundry clients, in the course of which it was 
and is his duty and practice to examine and check the 
bills and accounts of various consumers, and classes thereof, 
of electric energy supplied by the Potomac Electric Power 
Company. 

3. That in the course of his employment, he became fam¬ 
iliar with the proceedings and order of the Public Utilities 
Commission of the District of Columbia in the period from 
May to September, 1948, wherein and whereby an increase 
in the electric rates charged by the Potomac Electric Power 
Company vras approved by said Commission; that after 
the effective date of the order by which the rate increase 
was approved, he discovered in examining and checking 
the electric bills of his clients that the Potomac Electric 
Power Company had rendered bills and collected charges 
at the new rates for current consumed prior to the effec¬ 
tive date of the order, and that the Potomac Electric Power 
Company had rendered bills and collected charges in such 
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a manner from the following of his clients including the 
properties involved: 


(a) Mark Winkler Management 
Winthrop House 


1725 Mass. Ave., N. W., Wash¬ 
ington, D. C. 

2120 16th Street, N. W. 

733 15th Street, N. W. 

1129 Vermont Ave., N. W. 
Commonwealth Building 1625 K. Street, N. W. 


Washington House 
Woodward Building 
Portland Building 


(b) L & S Construction Company 
2800 Woodley Road, N. W., Washington, D. C. 


(c) Ducirco Inc. 

1746 Connecticut Ave., N. W., Washington, D. C. 
(DuPont Circle Building) 


(d) The Brookings Institution 
722 Jackson Place, N. W., Washington, D. C. 
New Medical Building, 1726 Eye Street, N. W. 


(e) Ring Engineering Company 
Ring Building, 18th & M Streets, N. W., Washing¬ 
ton, D. C. 


(f) Woodward & Loihrop 

Main Store Washington, D. C. 

North Store 

Service Building, 131 M. Street, N. E. 

(g) Goodden & Small 

Hillside Terrace, 1900 23rd Street, S. E., Washing¬ 
ton, D. C. 


(h) Cafritz Company 

Greenwood Bowl, 3540 E. Capitol St., Washington, D. C. 
Empire Apts., 2000 F. Street, N. W. 

Majestic Apts., 3200 16th Street, N. W. 

Greenwood Apts., 1020 19th Street, N. W. 

(i) The Ambassador Hotel, 14th & K Sts. N. W., Wash¬ 
ington, D. C. 

(j) The Willard, 14th & Pa. Ave., N. W., Washing¬ 
ton, D. C. 
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(k) Kay wood Gardens Apartment, Mt. Rainier, Mary¬ 
land 

(l) Falkland Properties, Inc., Silver Spring, Maryland 

(m) The Falkland Company, Silver Spring, Maryland 

(A. Staton, President) 

(n) Queens Manor Corporation, Mt. Rainier, Maryland 

(o) Queens Manor Addition, Inc., Mt. Rainier, Maryland 

4. That the records of the Potomac Electric Power Com¬ 
pany will show that the rate increase has been uniformly 
and universally applied to all customers as in the case of 
his clients above listed, including the United States, and 
that said records will disclose that claims had been made 
and presented by the Company against and collections 
made from the United States for the periods and in the 
manner set forth in the complaint of your informant, a 
copy of which is attached hereto. 

5. That the wording and form of the order of the Pub¬ 
lic Utilities Commission by which the rate increase of the 
Potomac Electric Power Company had been approved is 
the usual and commonly accepted wording and form of 
such orders, and the meaning of said order w T as and is 
well known to the Potomac Electric Power Company. 

6. That he submitted the problem of overcharge to the 
Potomac Electric Power Company through its commer¬ 
cial manager, Mr. J. S. Bartlett, and pointed out the mis¬ 
application of the order; that thereupon he received a let¬ 
ter from H. Wise Kelly, Attorney for the Company, which 
showed that the over-charge was by design and intent, a 
copy of which letter is attached hereto and made a part of 
this Disclosure; that following the receipt of this letter, 
he discussed the subject with Alfred G. Neal, the President 
of the Company, who verbally confirmed the position of 
the Company’s Attorney, as stated in said letter. 

7. That the proof of the deliberate overcharge and col¬ 
lection from the United States consists of: 

(a) The illegal retroactive application of the rate 
increase authorized by the Public Utilities Commis¬ 
sion of the District of Columbia. 
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(b) The lack of authority in the Public Utilities 
Commission to issue orders authorizing retroactive 
rate increases. 

(c) The order of the Public Utilities Commission of 
the District of Columbia dated July 19, 1948, which 
did not authorize the retroactive application of the 
rate increase authorized therein. 

(d) The universal and well recognized interpreta¬ 
tion of orders similar to that which was issued by the 
Public Utilities Commission of the District of Colum¬ 
bia on July 19, 1948. 

(e) The books and records of the Potomac Electric 
Power Company showing the illegal retroactive ap¬ 
plication of the rate increase in bills rendered to and 
collections received from the United States Govern¬ 
ment. 

(f) The letter from the Potomac Electric Power 
Company dated April 8, 1949, a copy of which is at¬ 
tached hereto. 

(g) The statement of the President of the Potomac 
Electric Power Company to your informant. 

• •••••• 

Potomac Electric Power Company 
10th and E Streets, Northwest 
Washington, D. C. (4) 

H. Wise Kelly, April eight 

Attorney 1949 

Mr. Edward A. Leslie, 

Washington Building, 

15th and G Streets, N. W., 

Washington 5, D. C. 

Dear Mr. Leslie: 

Our Mr. J. S. Bartlett, Commercial Manager, has ad¬ 
vised me that you are having some difficulty in the con¬ 
struction of Public Utilities Commission Order No. 3402, 
issued July 19, 1948, which changed and revised our rates. 
The provision of the Order that apparently is in question 
is as follows: 
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It Is Ordered : 

That the terms, conditions and rate schedules for 
electric service to be furnished by the Potomac Elec¬ 
tric Power Company in the District of Columbia, set 
forth in the Appendix hereto, be made effective on all 
meter readings made on and after July 21, 1948. 

Apparently the construction you place upon this Order is 
that it should have read “be made effective on all current 
consumed on and after July 21, 1948” and that you are 
not satisfied with the language actually used “be made 
effective on all meter readings made on and after July 21, 
1948.” For many years similar language in previous or¬ 
ders has been used and the Public Utilities Commission, as 
well as the company, are fully advised as to the construc¬ 
tion of the said language, and it has always been con¬ 
strued to mean that the increase of rates applied to the 
current shown by meter readings on and after the effective 
date. "Were this not the proper construction of this Order, 
it would bring about serious difficulties from an operating 
point of view, and the effective date to permit the Com¬ 
pany an increase would be delayed beyond any contempla¬ 
tion on behalf of the Commission. 

Consequently it is my opinion that the language used 
in the Order is the proper language, and was language 
designed to meet circumstances in cases of this character 
and means that the rates were to be applied on all meter 
readings made on and after July 21, 1948, and that the 
method used is the correct one. 

Very truly yours, 

(sgd.) H. W. Kelly. 

Attorney. 
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Exhibit C 


Public Utilities Commission 

of the District of Columbia P.U.C. No. 1156/24 

August 15, 1950 

The Honorable 
The Attorney General of the 
United States 
Washington, D. C. 

Be: United States ex rel. Leslie v. Potomac Electric 
Power Company; District of Columbia, Civil No. 3118-50— 
Informer’s suit under False Claims Statute. 

Dear Sir : 

This is in answer to your letter of July 28, 1950, HGM: 
JHR, 77-16-1063. 

The Commission has carefully considered your letter 
and the complaint filed by Edward A. Leslie, copy of which 
accompanied your letter. The Informer’s interpretation 
of Order No. 3402 is contrary to the intent of the Com¬ 
mission at the time the order was issued and is contrary 
to a practice that has been followed for twenty-five years. 

From 1925 to 1947, there was in effect a sliding-scale plan 
for rate adjustments for electric energy sold in the Dis¬ 
trict of Columbia. During the more than twenty years that 
plan was in effect, the Commission’s orders made rate ad¬ 
justments and provided that the rates prescribed should 
take effect on all meter readings made on or after the effec¬ 
tive date. The rate adjustment feature of the sliding- 
scale plan was abandoned in 1947, and since that date the 
Commission’s rate orders have provided in similar lan¬ 
guage that the rate schedules should be made effective on 
all meter readings made on and after the date prescribed. 
In the application of all such rate schedules, the intention 
of the Commission was that the rates should be applied 
to all consumption shown by the meter readings taken on 
and after the date prescribed by the order. It was the 
practice of the Company during that period to apply the 
rate schedules in that maner. The Commission, the Com- 
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panv and the public have understood that new rate sched¬ 
ules were to be applied to the consumption of electric 
energy shown by the meter readings on the date prescribed 
by the Commission’s order. 

For many years, the Commission has ordered reductions 
in the charges for gas and electricity to go into effect on 
meter readings made shortly after the orders were issued, 
and in several instances prior to the date of promulgation 
of the orders. In no instance did either Washington Gas 
Light Company or Potomac Electric Power Company com¬ 
plain that such reductions constituted retroactive applica¬ 
tion of the reduced rates. 

Order No. 3402 approved the terms, conditions and rate 
schedules required by Order No. 3397, and made them effec¬ 
tive on all meter readings made on and after July 21, 1948. 
The terms, conditions and rate schedules are attached to 
Order No. 3402 as an appendix. The appendix shows on 
its face that the rates prescribed were to be applied to the 
consumption of electric energy determined on a monthly 
billing basis. 

Before the Informer’s suit was filed, Mr. Leslie had been 
informed by Potomac Electric Power Company that it had 
been the understanding of the Commission and the prac¬ 
tice of the Company to apply new rate schedules to elec¬ 
tric current supplied during the billing period ending as 
of the date prescribed by the Commission. The interpreta¬ 
tion placed by the Company upon the Commission’s order 
is in accordance with the views held by the Commission and 
discussed informally by the Commission and its staff prior 
to the filing of the Informer’s suit. 

The Commission is not informed of any interpretation 
or practice among regulatory bodies contrary to that fol¬ 
lowed by it. The Potomac Electric Power Company has at 
all times in the past interpreted and applied rate orders in 
accordance with the Commission’s interpretation and intent. 

It is the Commission’s belief that Order No. 3402 does 
not apply rates retroactively. On May 17, 1948, Potomac 
Electric Power Company filed an application with this 
Commission requesting authority to place into effect new 
rate schedules designed to produce additional operating 


87 


revenues of approximately $3,000,000. After a full hear¬ 
ing, the Commission on July 8, 1948, issued its Order No. 
3397, in which it directed the Company to submit revised 
rate schedules designed to produce additional annual reve¬ 
nues of $2,750,000 on the basis of sales of electric energy 
during the year 1947, and it provided that the schedules 
when so filed and approved by the Commission would be¬ 
come effective on meter readings taken on and after July 
21, 1948. Order No. 3402 was promulgated July 19, 1948, 
approving the revised schedules filed pursuant to the di¬ 
rection of Order No. 3397. 

Consumers of electricity were advised, therefore, as early 
as May 1948, of the investigation being conducted by the 
Commission to determine just and reasonable rates to be 
charged by Potomac Electric Power Company. A con¬ 
sumer does not have the right to the continued use of pub¬ 
lic utility service because of a contract, express or implied, 
or a belief that he has such right. Heiskell v. C. & P. Tel. 
Co., 45 App. D. C., 138. 

Paragraph 28 of the Act creating the Commission (Sec. 
43-327, D. C. Code) authorizes a utility to put into effect 
new rate schedules upon ten days’ notice to the Commis¬ 
sion. Paragraph 24 of the Act (Sec. 43-323 of the Code) 
requires every public utility to file with the Commission 
“within a time to be fixed by the Commission” schedules 
showing rates, tolls, charges, etc. Paragraph 62 of the 
Act (Sec. 43-702 of the Code) provides the Commission 
may “at any time” upon notice and opportunity for hear¬ 
ing rescind, alter or amend any order fixing rates, etc. 
Paragraph 88 of the Act (Sec. 43-911 of the Code) provides 
that “whenever, after hearing and investigation” the Com¬ 
mission shall find that any rate, etc. is unreasonable or 
discriminatory, it shall have the power to regulate, fix and 
determine the same. 

There is no specific nor implied provision in the Act creat¬ 
ing the Commission that would limit the time within which 
it may put rates into effect. There is a significant absence 
in the Act of any provision that the rates determined shall 
be “thereafter” charged for services to be “thereafter” 
rendered. 
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If, as a matter of law, rates approved by Order No. 3402 
have the “effect” of being retroactive, they are made so 
under Congressional authority to fix rates “at any time” 
after notice and opportunity for hearing. Congress has 
such power, and the exercise of discretion under that power 
is not invalid. 

In Civil Action No. 673-50, in the United States District 
Court for the District of Columbia, Judge Goldsborough 
held that an order issued on November 9, putting rates into 
effect on meter readings taken on and after November 16, 
was arbitrary and should not stand. Judge Goldsborough 
said that he was not entirely satisfied that the rates were 
retroactive, but that putting rates into effect one week after 
the issuance of the order was arbitrary. This decision is 
on appeal to the United States Court of Appeals for the 
District of Columbia Circuit in Nos. 10705 and 10706 and 
will be argued in October 1950. 

By direction of the Commission: 

E. J. Milligan, 
Executive Secretary 

Affidavit of James H. Flanagan 
District of Columbia: ss. 

James H. Flanagan, being duly sworn, deposes and says: 

1. That he now is, and since February 21, 1942 has been, 
a member of the Public Utilities Commission of the Dis¬ 
trict of Columbia (the “Commission”) and that since Sep¬ 
tember 1, 1942 he has been Chairman of the Commission. 

2. That as Chairman of the Commission he presided at 
the proceedings which culminated in the issuance by the 
Commission of its Orders Nos. 3397 and 3402, dated, re¬ 
spectively, July 8 and July 19, 1948. 

3. That as Chairman of the Commission he took an active 
part in the deliberations of the Commission which led to 
the promulgation of said Orders, and an active part in the 
promulgation of said Orders. 

4. That he has read the Complaint and the Answer which 
have been filed in Civil Action No. 3118-’50, now pending 
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in the United States District Court for the District of 
Columbia. 

5. That the manner in which Potomac Electric Power 
Company interpreted and applied said Orders Nos. 3397 
and 3402, as set forth in said Complaint and in said Answer, 
is the manner in which the Commission, at the time it is¬ 
sued said Orders, intended said Orders to be interpreted 
and applied. 

6. That the interpretation placed upon said Orders by 
the relator-plaintiff in said Civil Action No. 3118-’50 is 
contrary to the intent of the Commission at the time said 
Orders were issued. 

Affidavit of E. A. Fletcher 
District of Columbia: ss. 

E. A. Fletcher, being duly sworn, deposes and says: 

1. From January 1, 1933 to April 1, 1939 he was a Sec¬ 
tion Leader in the Commercial Bookkeeping Department 
of Potomac Electric Power Company (the “Company”), 
in charge of the billing of the Company’s Government and 
special accounts. During such period such department was 
charged with responsibility for the computation and verifi¬ 
cation of all bills for electric service rendered by the Com¬ 
pany to its customers. 

2. From April 1, 1939 to June 1, 1940 he was the Chief 
Clerk of the Company’s Customer Billing and Statistical 
Department. During such period such department was 
charged with responsibility for the computation and verifi¬ 
cation of all bills for electric service rendered by the Com¬ 
pany to its customers. 

3. From June 1, 1940 to May 1, 1947 he was the Chief 
Clerk of the Company’s Customer Billing Department. 
During such period such department was charged with re¬ 
sponsibility for the computation and verification of all bills 
for electric service rendered by the Company to its cus¬ 
tomers. 

4. From May 1,1947 to date he has been the Supervisor in 
charge of the Company’s Customer Billing Department. 
During such period such department was charged with 
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responsibility for the computation and verification of all 
bills for electric service rendered by the Company to its 
customers. 

5. During the period from January 1, 1933 to date he has 
been charged with responsibility for implementing and 
effectuating all changes in the Company’s electric rates 
which have been ordered by the Public Utilities Commission 
of the District of Columbia (the “Commission”). 

6. He is familiar with the provisions of the Commission’s 
Order Nos. 3397 and 3402, dated, respectively, July 8 and 
July 19,1948, with the provisions of the orders of the Com¬ 
mission listed in paragraph 7, below, and with the putting 
into effect of such orders by the* Company. 

7. Said Orders Nos. 3397 and 3402 were interpreted and 
applied by the Company in exactly the same manner as 
were the following rate orders of the Commission applicable 
to the Company (all of which were expressed to become 
effective on meter readings taken on and after a specified 
date): 

Order No. 2564, dated April 26, 1943 
Order No. 2000, dated February 4, 1941 
Order No. 1851, dated February 3, 1940 
Order No. 1747, dated February 2, 1939 
Order No. 1650, dated February 2, 1938 
Order No. 1566, dated January 28, 1937 
Order No. 1476, dated February 5, 1936 
Order No. 1316, dated January 30, 1935 
Order No. 1219, dated January 24, 1934 
Order No. 1115, dated February 18, 1933 


Reply— (Filed August 8,1952) 

Comes now the United States of America through Edward 
A. Leslie, Relator, by his Attorneys Daniel L. Boland, 201 
Union Trust Building, Christopher T. Boland, 821—15th 
Street, N. W., and Alan Johnstone of 740—15th St., N. W. all 
of Washington, and for reply to the motions of the Defend¬ 
ant to dismiss the case and for a summary judgment here¬ 
tofore filed on or about the 10th of July, 1952 says: 

1. That the motion of the Defendant to dismiss the com- 
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plaint upon the pleadings should be denied for the reason 
that (a) the complaint patently states a cause of action, and 
(b) there is no evidence before the court to disprove the 
allegations of the complaint, and (c) that the complaint 
and the answer raise issues of fact, one of which is an issue 
of fraud, which issues may not properly be dismissed on 
motion and without trial (d) that there are no facts con¬ 
tained in the evidence admitted by stipulation of counsel in 
the pre-trial proceedings which is decisive of the issues of 
fact raised by the complaint and answer (e) that the 
document denominated as a “disclosure” and as copies of 
communications between the Attorney General and the 
Public Utilities Commission of the District of Columbia are 
gratuitous offerings by the Defendant to the record and 
are of no account in the determination of the motion to 
dismiss, (f) that the documents described in item (e) hereof, 
particularly the document designated as a “disclosure” 
by the Plaintiff to the Attorney General of the grounds upon 
which the action is based has no relation to the merits of 
the case, and moreover, as a matter of fact has no bearing 
upon what facts may have been known to the United States 
or any Department or officer thereof at the time the case was 
brought; and that the disclosure required by the statute 
to be made by the relator to the Attorney General after the 
case was brought is a disclosure for the evident purpose of 
assisting the Attorney General in a decision within his 
official discretion on whether he as the Attorney General 
should intervene in the action and conduct the same on 
behalf of the United States to the exclusion of the relator, 
and that the letter from the Assistant Attorney General to 
the Public Utilities Commission of the District of Columbia 
and the reply from the Secretary of said Commission to 
the Attorney General, copies of which are attached to the 
Plaintiff’s motion, are official communications on behalf of 
the United States in relation to the intervention or not of 
the Attorney General and have no relation to the merits of 
the case or the issues raised by the complaint and answer, 
and (g) that while the statute requires that the Relator shall 
make disclosure to the Attorney General of the facts upon 
which the complaint is based, there is no requirement of the 
statute that such disclosure be made by the Relator to the 
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Defendant prior to the trial of the case, and that the publica¬ 
tion of the disclosure made by the Relator in this action 
and of the correspondence between the Attorney General 
and the Public Utilities Commission is beyond the authority 
of the statute, is not contemplated by the statute and is in 
violation of the purpose and intent of the statute under 
which the case is brought by the Relator and that the said 
documents are not properly at the disposal of the Defendant 
and are within its possession without the authority of the 
Attorney General, to which they are addressed and from 
whose office they originated and are not properly before the 
court and should, by order, be expunged from the records in 
this case, and (h) that the affidavits of the official of the 
Defendant and of the officials of the Public Utilities Com¬ 
mission of the District of Columbia are gratuitous and are 
mere expressions of opinion, are not factual, are ex parte, 
are denied and are not evidence upon which an order of the 
court may be properly based, in whole or in part, in respect 
of the motions herewith replied to. 

2. That the motion for summary judgment should be 
denied for the reason that (i) such a motion may be ad¬ 
dressed to the pleadings only, and that the complaint and 
answer raise issues of fact including an issue of fraud 
which is undecided and may not be tried by motion for 
summary judgment, and (j) that to assert that fraud 
committed by the Defendant as alleged by the Plaintiff on 
the relation of the Relator, and admitted by the Defendant 
by answer or otherwise, is excused and the penalties pre¬ 
scribed by statute consequent thereon are waived, because 
of supposed or actual agreement by some official of the 
United States is scandalous and impertinent and untrue 
and forms no sufficient basis upon which to found a judgment 
of the court. 

3. In support of its reply, the said Plaintiff through the 
said Relator and his said counsel rely (i) upon the statutes 
of the United States cited in the complaint, (ii) upon the 
authorities cited by the Defendant along with its motions, 
and (iii) upon the following authorities: 

Rule 56. Rules of Civil Procedure 2nd Ed. 1943, Vol. 

8, pp 215-217. 

Whitaker & Coleman 115 F. 2d 305. 
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Affidavit of Edward A. Leslie— (Filed September 18,1952) 
District of Columbia: ss. 

Edward A. Leslie, being duly sworn, deposes and says: 

1. That he is the Relator in the action brought in the name 
of the United States against the Potomac Electric Power 
Company to recover certain monies and penalties growing 
out of the collection by that Company of funds from the 
United States consequent upon an order of the Public 
Utilities Commission of the District of Columbia dated 
July 19, 194S. That there has been read to him the Motion 
of the Defendant to dismiss the action and for summary 
judgment for the Defendant together with the supporting 
documents filed with said Motion. 

2. That he has and is prepared to offer on the trial of 
the case in the Court before a jury evidence and testimony 
that (a) the defendant the Potomac Electric Power Com¬ 
pany and its officers in fact knew that the rates approved in 
the order of the Public Utilities Commission of the District 
of Columbia dated July 19,1948 could not be applied except 
to the consumption of electric current measured by a 
complete cycle of meter readings after the effective date 
of said order; (b) that in spite of said knowledge, the 
Defendant applied the rates retroactively as set forth in 
the complaint in this action and collected from the United 
States an excess of the amounts due upon the rates prevail¬ 
ing at the time the current was consumed; (c) that the 
fiscal officers of the United States who dealt with the bills 
and claims submitted by the Defendant as in the complaint 
alleged did not in fact know that the defendant company and 
its officers themselves knew that the order in question could 
not lawfully be applied in the above-stated manner and that 
said fiscal officers of the United States did not refer the 
subject to law officers of the Government for advice, but 
relied upon the assertion of the Defendant that the amount 
stated in said bills and claims was lawfully due, and merely 
verified the calculation of the bills and paid them; (d) that 
when the officers of the defendant company were advised by 
the deponent of deponent’s knowledge of the unlawful ap¬ 
plication of the rates established by said order as in the 
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complaint alleged, the said officers falsely asserted that 
they conceived the company entitled to the funds collected 
and took no steps to refund the excess collections; (e) that 
the deponent advised certain officials of the Public Utilities 
Commission of the erroneous application of the above-stated 
order and that said officials contrary to their previous and 
subsequent formal statements asserted a power and an 
intention to apply the increased rates approved by the 
order-of July 19, 1948 retro-actively and then expressed 
approval of the action of the Defendant, the Potomac 
Electric Power Company, and the defense of the claims 
that it had theretofore presented against and collected from 
the United States. 

3. That deponent when he first discovered that claims 
had been presented by the Defendant the Potomac Electric 
Power Company against the United States and collections 
had been made as in the complaint alleged, assumed that 
the presentation and collection of said claims in said manner 
had been done by inadvertence and mistake and that he 
advised with the Defendant and with the Public Utilities 
Commission in order to facilitate the correction of the 
mistake but learned, as aforesaid, that both the claims and 
the collections had been made as in the complaint alleged by 
the purpose and design of the Defendant, and without 
authority of law and with intent to enrich itself unjustly at 
the expense of the United States. 

4. That deponent, as required by Statute, after his com¬ 
plaint was filed in the Court made disclosure in writing to 
the Attorney General of substantially all the facts upon 
which the complaint and action were based and that the 
officers of the Department of Justice to whom the matter 
was referred expressed surprise at the facts so disclosed 
and lack of knowledge of them prior to the disclosure; that 
deponent similarly discussed the facts with the fiscal officers 
of the United States who had charge of the payment of said 
bills and they expressed surprise at the facts and complete 
unawareness that the Defendant the Potomac Electric 
Power Company and its officers knew at the time the claims 
were submitted and paid that the said claims were unlawful, 
false, fictitious and fraudulent and stated that the claims 
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were entertained and paid by them upon the assertion of 
the Defendant that they were due and without reference 
to any law officers of the Government in respect thereof. 


Affidavit of Alan Johnstone —(Filed September 18,1952) 


District of Columbia: ss. 

Alan Johnstone, being duly sworn, deposes and says: 


1. That he is one of the Counsel for the Plaintiff in the 
case of the United States of America, on the Relation of 
Edward A. Leslie, Plaintiff, against the Potomac Electric 
Power Company, Defendant, growing out of the making of 
claims and collections by the Defendant from the Plaintiff 
consequent upon an order of the Public Utilities Commis¬ 
sion of the District of Columbia dated July 19, 1948 and 
for the recovery of excess collections and penalties in 
respect thereof. 

2. That the following are true and correct copies of cor¬ 
respondence between deponent and the office of the Attorney 
General of the United States and which were written in con¬ 
nection wdth the disclosure required of the Relator to be 
made to the Attorney General by the Statute under which 
the actions set forth in paragraph 1 hereof was brought, 
to wit: 


United States 
Department of Justice 


sk 


Mr. Alan Johnstone, Washington 25, D. C., 

740 Fifteenth St., N. W., July 7, 1952 

Washington, D. C. 


Re: United States ex rel. Leslie v. Potomac Electric Power 
Company; District of Columbia, Civil No. 3118-50—In¬ 
former’s suit under False Claims Statute 


Dear Mr. Johnstone: 

This acknowledges your letter of June 21, 1952 with 
respect to the above captioned suit in which the United 
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States declined to intervene, thus permitting its further 
conduct to be “at the sole cost and charge” of the informer 
or qui tam plaintiff whom yon represent. 

Your letter states that in a recent pre-trial conference, 
counsel for the defendant presented to the Court a copy of 
the “disclosure” made by the informer to the Attorney Gen¬ 
eral as well as copies of certain correspondence between the 
Attorney General and the “regulatory authority”, pre¬ 
sumably the Public Utilities Commission of the District of 
Columbia. You apparently infer that such documents were 
made available to the defendant by officials of some govern¬ 
mental agency, and you indicate that such action evidences 
a “cooperation” by the Government in defending the suit. 

This Department is in accord with your view that, in a 
qui tam suit in which the United States has declined to inter¬ 
vene, the Government’s position should be one of neutrality 
as between the qui tam plaintiff and the defendant. As a 
matter of fact, we have consistently adhered to that position 
in this type of suit. 

So far as the instant suit is concerned, this Department 
has no knowledge of the source from which counsel for the 
defendant obtained the papers and correspondence above 
referred to. However, we can positively state that this 
Department did not furnish the defendant with such ma¬ 
terial, and if the same was furnished by some other govern¬ 
mental agency, it was not authorized by this Department. 

Sincerely yours, 

(Sgd.) Holmes Baldridge, 
Assistant Attorney General 


August 13,1952. # 


Hon. Marvin Taylor, 

Boom 3267, Department of Justice, 

Washington, D. C. 

U. S. on the Relation of Leslie vs. PEPCo 
M y Dear Mr. Taylor: 

I refer to our conversation this afternoon and to my let¬ 
ter of June 21, 1952 to the Attorney General and to the 
reply of Mr. Baldridge of July 7th. 

The possession of the documents in question by the De¬ 
fendant cannot now be obliterated. Their effect upon this 
litigation cannot be foreseen, but it is confusing. 

On behalf of the Relator, I request that the Attorney Gen¬ 
eral make known to the Court directly the position stated 
in Mr. Baldridge’s letter. I suggest that in view of the 
statute and of what has transpired, as disclosed in my previ¬ 
ous letter, that this request is appropriate and that the bur¬ 
den of clearing up the confusion caused by the unauthorized 
publication of these documents to the Defendant should not 
be imposed upon the Relator. 

Sincerely yours, 


(Sgd.) Alan Johnstone. 




AHB :MCT: JHR, 
77-16-1063. 
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United States 
Department of Justice 


lsb. 


Washington 25, D.C., 

Angnst 15,1952. 

Alan Johnstone, Esquire 
740 Fifteenth Street, N. W., 

Washington, D. C. 


Re: United States ex rel. Leslie v. Potomac Electric Power 
Co.; DC Civil No. 3118-50—Informer’s suit under False 
Claims Statute 


Dear Mr. Johnstone: 

This is in response to your letter of August 13, 1952 ad¬ 
dressed to Marvin Taylor of my staff. 

No reason is seen at the moment why it is not fully open 
to you to call our letter of July 7, 1952 to the attention of 
the Court, nor why such a disclosure would not fully ac¬ 
complish the objective which you have in mind of making 
it clear to the Court that the written disclosure which you 
made to us and which showed up in Court in possession of 
counsel for the defendant was not supplied to them by this 
Department. ... . 

Sincerely yours, 

(Sgd.) Holmes Baldridge, 
Assistant Attorney General 

3. That the original documents of which the above quoted 
texts are copies are, as to the letter dated August 13, 1952 
in the files of the Department of Justice, and as to the let¬ 
ters dated July 7,1952 and August 15,1952 in the possession 
of deponent. 
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Filed Dec. 2,1952. Harry M. Hull, -Clerk 


Honorable Matthew E. McGuire, 
U. S. District Court, 
Washington, D. C. 


My dear Judge McGuire: 


In my argument yesterday, I spoke of furnishing for the 
record a copy of the Conference Report out of which the 
present version of Section 232, Title 31, U. S. C. A. grew. 
I quoted from the Report in argument and in the memo¬ 
randum which I handed you (copy to defense counsel) as an 
aid to an understanding of the point under discussion. 

I left the Court-room without handing up the Report. I 
accordingly inclose it herewith. 

Sincerely, 


Alan Johnstone. 


Inclosure: Report 933, House of Representatives, 78th 
Congress—1st Session. 

cc to: Cornelius Means, Esq., 909 E Street, N. W., Wash¬ 
ington, D. C. 


Filed Dec. 2,1952. Harry M. Hull, Clerk 

October 1, 1952 

Honorable Matthew E. McGuire, 

United States District Court, 

Washington, D. C. 

Re: U. S. Ex Rel. Leslie v. PEPCo 
Dear Judge McGuire: 

I confess that in the argument of yesterday of Defend¬ 
ant’s Motion to Dismiss this action, I was surprised that 
importance should be attached to the document dated July 
19, 1950, entitled “Disclosure”. My surprise was due to 
the fact that for reasons already stated, I am convinced that 
this document is not properly in the record. 

Because of this surprise and for lack of time, I failed to 
call to the attention of the Court the fact that this document, 
however it may be now regarded, does not constitute the 
entire written Disclosure of evidence and information made 
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by the qui tam Plaintiff to the Attorney General under the 
Statute. There was, in fact, an additional written Dis¬ 
closure dated July 27,1950. 

This circumstance shows that the Defendant is not, and in 
the nature of such proceedings, cannot be fully informed on 
vrhat evidence and information was actually supplied and 
whether it vras theretofore known to the Government. A 
complete showing in these respects can only be made by the 
Government after intervention, as the Statute provides. 
It seems appropriate to me to call attention, by this letter, 
both to the fact that I did not fully inform the Court during 
my argument and to the reasons therefor. 

I am forwarding a copy hereof to the Counsel for the De¬ 
fendant. I am, of course, at the disposal of the Court and 
of Counsel for any question in this regard. 

Sincerely yours, 


Alan Johnstone. 


Copy to: Cornelius Means, Esq., 929 E St., N. W., 
Washington, D. C. 


Order Granting Defendant’s Motion to Dismiss —(Entered 

October 17,1952) 

Upon consideration of the motion made by the defendant 
in the above-entitled cause for an order dismissing the com¬ 
plaint for lack of jurisdiction and for failure to state a 
claim upon which relief can be granted, and upon considera¬ 
tion of the entire record, including the affidavits and mem¬ 
oranda submitted in support of, and in opposition to, said 
motion, and after argument of counsel for both sides in 
open court, it is, bv the Court, this 16th day of October, 
1952, 

Adjudged and ordered : 

That the defendant’s motion to dismiss for lack of juris¬ 
diction and for failure to state a claim upon which relief can 
be granted be and it hereby is granted, with costs to be paid 
by the relator-plaintiff to the defendant. 
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In the view of the foregoing, the Court finds it unnecessary 
to pass upon defendant’s motion for summary judgment in 
the cause. 

(Sgd.) Matthew F. McGuire, Judge. 

Seen by: 


> 

Attorney for Plaintiffs 


Notice of Appeal— (Filed November 13, 1952) 

Notice is hereby given that the United States of America 
on the Relation of Edward A. Leslie and Edward A. Leslie, 
Relator, Plaintiffs above named, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the Order of the United States District Court for the District 
of Columbia, which said Order was issued by the Honorable 
Matthew F. McGuire, Judge of said Court, wherein De¬ 
fendant’s Motion to Dismiss the Complaint herein for lack 
of jurisdiction and for failure to state a claim upon which 
relief can be granted, was granted and which said Order 
hereby appealed from filed and entered in this action on the 
16th day of October, A.D., 1952. 


(5583) 





